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OVERSIGHT OF U.S. ENVIRONMENTAL PRO- 
TECTION AGENCY ENFORCEMENT AND 
COMPLIANCE PROGRAMS 


WEDNESDAY, JUNE 29, 2016 

U.S. SENATE 

Committee on Environment and Public Works, 

Subcommittee on Superfund, Waste Management, and 

Regulatory Oversight 

Washington, DC. 

The committee met, pursuant to notice, at 2:30 p.m. in room 406, 
Dirksen Senate Office Building, Hon. Mike Rounds (chairman of 
the subcommittee) presiding. 

Present: Senators Rounds, Markey, Crapo, Sullivan, and Inhofe. 

OPENING STATEMENT OF HON. MIKE ROUNDS, 

U.S. SENATOR FROM THE STATE OF SOUTH DAKOTA 

Senator Rounds. Good afternoon, everyone. The Environment 
and Public Works Subcommittee on Superfund, Waste Manage- 
ment, and Regulatory Oversight is meeting today to conduct a 
hearing entitled Oversight of U.S. Environmental Protection Agen- 
cy Enforcement and Compliance Programs. 

Today we will hear testimony from Cynthia Giles, the Assistant 
Administrator of the Office of Enforcement and Compliance Assur- 
ance at the U.S. Environmental Protection Agency. We will be con- 
ducting oversight on the EPA’s civil, criminal enforcement and 
compliance programs, and explore suggestions for improvement. 

Federal laws such as the Clean Air Act, Clean Water Act, and 
the Resource Conservation Recovery Act give the EPA the author- 
ity to issue penalties and pursue criminal and civil actions in order 
to enforcement requirements of environmental laws. The EPA Of- 
fice of Enforcement and Compliance Assurance, OECA, administers 
EPA’s environmental enforcement and compliance programs, and 
provides compliance assistance to the EPA’s regional offices. States, 
businesses, local governments, and tribes. 

However, in recent years, rather than providing compliance as- 
sistance, the EPA has dictated compliance by engaging in heavy- 
handed environmental enforcement. We have heard multiple re- 
ports of the EPA inspecting facilities and leaving the company 
waiting years for the results, imposing huge fines on companies 
that self-reported and corrected simple administrative errors, and 
a lack of transparency regarding environmental violations. 

Rather than assisting with compliance, the EPA chooses to sim- 
ply impose aggressive and, at times, unreasonable penalties using 

( 1 ) 
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questionable enforcement methods. For example, in 2015, the EPA 
threatened Andy Johnson, a Wyoming farmer and father of four, 
with $16 million in fines, alleging that he had violated the Clean 
Water Act by constructing a stock pond on his property. It took the 
Johnson family over a year to settle a lawsuit with the EPA. 

In 2012, the EPA was criticized for using aerial surveillance over 
farms in Iowa and Nebraska to investigate Clean Water Act viola- 
tions rather than speaking with landowners personally about the 
alleged violations. Most alarmingly, in 2010, an EPA regional ad- 
ministrator was quoted as saying he wanted to crucify oil and gas 
companies like Roman conquerors, with the goal of making them 
easy to manage for the next few years. 

Tactics and statements like this by EPA officials, who are sup- 
posed to be working collaboratively with stakeholders, are worri- 
some and lead to serious questions regarding the integrity of the 
EPA enforcement process. Further, the EPA has expanded their 
use of Section 114 information requests under the Clean Air Act. 

Section 114 letters allow the EPA to collect information from cov- 
ered entities to use in developing our regulation or as part of an 
investigation for an enforcement action. The EPA has increasingly 
issued Section 114 letters to companies who are not the target of 
an enforcement action, but merely may have information relevant 
to a separate investigation of which they are not a part. 

These information requests are extremely burdensome, can cost 
companies hundreds of thousands of dollars, and, despite the fact 
that the company receiving the request is not involved in the en- 
forcement action, they can still be subject to criminal and civil pen- 
alties if they do not accurately comply with these requests in a 
timely fashion. 

Additionally, the EPA has begun the implementation of their 
Next Generation Compliance Initiative, which, among other things, 
would outsource EPA enforcement responsibilities to third-party 
auditors who would take the place of actual EPA personnel in en- 
forcing environmental laws. 

We all want clean air and clean water. Compliance with environ- 
mental law is a requirement and there should be repercussions for 
breaking those laws. However, when an agency unfairly targets 
certain sectors of the economy or imposes large fines on small com- 
panies who take the time to voluntarily self-report, or whose only 
recourse is to pay the fine because they do not have the resources 
to engage in a time-consuming lawsuit, it runs contrary to the true 
intent of the EPA’s enforcement program. 

The EPA should strive to be a resource that assists with environ- 
mental compliance rather than an agency that simply uses fines 
and scare tactics to dictate compliance. When the EPA works in a 
transparent, cooperative fashion with regulated communities, tax- 
payer dollars will be better managed, environmental laws will be 
more effective, and our environment will be cleaner for it. 

I would like to thank our witness for being with us today, and 
I look forward to hearing your testimony. 

Now I would also like to recognize my friend. Senator Markey, 
for a 5-minute opening statement. 

But let me just say this before Senator Markey steps in. I have 
appreciated Senator Markey’s work on the Committee and I have 
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appreciated the fact that Republicans and Democrats sometimes 
have differing points of view on different issues. But I think the 
one thing that we both agreed on is that we want an efficient and 
effective delivery of services, and we want a sense of accountability 
from the agencies that we are here to provide oversight to. So I just 
want to say that I have appreciated Senator Markey’s interest in 
this and your willingness to work with us in going through this se- 
ries of oversight committee hearings. 

Senator Markey. 

OPENING STATEMENT OF HON. EDWARD J MARKEY, 

U.S. SENATOR FROM THE STATE OF MASSACHUSETTS 

Senator Markey. Thank you, Mr. Chairman, very much. You and 
I, last week, were at the White House sitting there while President 
Obama signed a bill which had equal numbers of Democrats and 
Republicans working together, the toxic chemical update of a law 
that is a 1975 law. Last night on the Senate floor we passed out 
the brownfields law; both of them coming out of this Committee, 
both of them bipartisan, working together to try to ensure that we 
have commonsense laws that are on the books. And I want to 
thank you, as a result, for scheduling today’s hearing. 

I would also like to extend my appreciation to Cynthia Giles for 
testifying here today. The Commonwealth of Massachusetts bene- 
fited from your expertise leading the water protection program at 
the Massachusetts Department of Environmental Protection. We 
thank you for that work. You have a similar job now to make sure 
that these laws are enforced, and the EPA is charged with imple- 
menting and enforcing the environmental laws to protect the air we 
breathe, the water we drink, the use for recreation and the land 
we use to grow our food. 

To ensure its mission is fulfilled, the EPA must have an enforce- 
ment arm with effective tools to enhance compliance with the law. 
It must be empowered to deter violations that can endanger health 
and the environment. 

The Agency’s commitment to environmental protection can be 
seen on the front page of yesterday’s New York Times, when Volks- 
wagen agreed to pay up to $14.7 billion to settle allegations of 
cheating on air emissions tests and deceiving customers. This is an 
excellent example of the EPA acting as a tough cop on the environ- 
mental beat, working with State governments to enforce the law 
and protect public health. 

EPA enforcement actions have led to increased corporate compli- 
ance and environmental cleanup and mitigation of projects. EPA 
actions for non-compliance with environmental law have led to 
nearly $2 billion from corporate owners to clean up Superfund 
sites, $7 billion in investments by companies to control pollution 
and cleanup contaminated sites, $4 billion in court-ordered envi- 
ronmental projects resulting from criminal prosecutions. 

Unfortunately, the EPA’s ability to continue the pace of its com- 
pliance activities is strained by diminished resources. The EPA’s 
enforcement budget has declined by nearly 9 percent from 2010 to 
2016, and its enforcement and compliance force has decreased by 
17 percent during that same time period. Investing in EPA enforce- 
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ment activities and providing the Agency with necessary funding is 
critical to its success. 

We must also bring EPA’s compliance enforcement activities into 
the 21st century. The EPA’s Next Generation Compliance Initiative 
supports the advancement of more effective and efficient ways of 
controlling pollution by embracing advanced monitoring technology, 
electronic reporting, and increased transparency. Using an ad- 
vanced monitoring system like infrared video cameras to actually 
see dangerous emissions, reducing the paper burden on both indus- 
try and the Agency, and increased public awareness of enforcement 
activities are all benefits of this new 21st century approach. 

Whether it is Love Canal, VW, Flint, Michigan, or Woburn, Mas- 
sachusetts, where, in 1979, a woman, Ann Anderson, brought her 
young son, Jimmy, into my office and asked me if I would help her. 
She had done an epidemiological study of her own neighborhood 
and found that not only Jimmy, but other children in the neighbor- 
hood, had leukemia, had cancers. She had done the work and she 
had a city that was turning a deaf ear to her. She wasn’t receiving 
the right kind of support from the State. So Senator Kennedy and 
I went to the EPA to say, can you come in, can you begin to work 
on those issues. 

So it has to be a place where people can turn in order to make 
sure that their families are in fact protected. 

Now, over the years, of course, there have been many who have 
said, well, EPA just is not an agency which is needed to do this 
job. And I am reminded back in 1981 there was a guy whose name 
was Hernandez. He wrote a book after he had been considered and 
then rejected for the position of the head of the EPA, and he said 
he remembered the interview which he had in February 1981 to 
get the job as the head of the EPA, and in the meeting he was 
asked whether or not he would be willing to bring the EPA to its 
knees; and he said he did not know how to respond, but it was with 
the greatest relief when he learned that somebody else had been 
given the job, Ann Burford, Ann Gorsuch. 

Unfortunately, there is still this dynamic tension which exists be- 
tween those that want to make it effective and work, and those 
that just want to bring it to its knees, and it is that balance that 
we have to strike here in order to make sure that we have an agen- 
cy that is on the side of ordinary families, trying to protect their 
families from pollution in all of its forms. 

So I thank you, Mr. Chairman, for conducting this hearing and 
I am looking forward to hearing from the witness. 

Senator Inhofe. It is not appropriate to give an opening state- 
ment, but I do have a brilliant one I want to make a part of the 
record. 

Senator Rounds. Without objection. 

[The prepared statement of Senator Inhofe follows:] 
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Subcommittee on Superfund, Waste Management, 
and Regulatory Oversight Hearing: 

“Oversight of U.S. Environmental Protection Agency Enforcement 
and Compliance Programs.” 

Wednesday, June 29, 2016, at 2:30 pm. 

This very important oversight hearing is long overdue, so thank you to 
Subcommittee Chairman Rounds for scheduling this to examine the 
Environmental Protection Agency’s (EPA) enforcement and compliance 
programs. 

I would like to welcome our witness, Cynthia Giles, who is the Assistant 
Administrator for the Office of Enforcement and Compliance Assurance 
at EPA, back before the Committee. 

Ms. Giles has testified before this Committee only twice before - at her 
confirmation hearing and at a drinking water oversight hearing - both of 
which were in 2009. 

At Ms. Giles’ confirmation hearing, I raised concerns that too many of 
President Obama’s top EPA officials were from the northeast and were 
unfamiliar with issues affecting the vast majority of the country beyond 
the urban centers of the east coast. 

My concerns have been proven correct. The Obama EPA - and in 
particular, the enforcement program under Ms. Giles’ leadership - has 
shown itself to be heavy-handed and out of touch with rural 
communities that grow our food and produce our energy. 

Look no further than the statements by Dr. A1 Armendariz, the former 
Region 6 Administrator for EPA based in Dallas, who said in 2010 that 
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EPA’s “general philosophy” for enforcement was to “crucify” a couple 
of oil and gas companies to make an example of them and incite fear in 
the rest of the sector. I exposed these remarks on the Senate floor in 
2012 and soon thereafter Dr. Armendariz resigned. 

Indeed, Dr. Armendariz was behind a 2010 Safe Drinking Water Act 
emergency administrative order against a Texas oil and gas company, 
which was counter to findings from state officials and based on dubious 
reports. According to emails obtained by the Committee, Ms. Giles 
wrote to Dr. Armendariz and told him that he did a “terrific job” in 
issuing the order. Never mind that in 2012 EPA withdrew the order 
after questions were raised about the science on which it was based, 
vindicating the state’s regulators who had urged caution. That is not my 
definition of a terrific job. 

This enforcement-first philosophy is not limited Dr. Armendariz. It 
seems to be part of the day-to-day operations at EPA. 

Just look at EPA’s attempts to spy on farms in the Midwest from the air 
to enforce the Clean Water Act, and the culture of intimidation those 
tactics create where people cannot feel safe in their own homes from the 
prying eyes of EPA agents. 

Then there was the case EPA brought against a family in Idaho, who had 
tried to build a house near a lake only to have EPA threaten them with 
millions in fines under the Clean Water Act. EPA even argued that the 
land owners could not challenge the enforcement order in court, but a 
unanimous Supreme Court ruled in their favor in 2012. 

That was followed by another questionable Clean Water Act case where 
EPA went after a farmer in Wyoming and threatened him with millions 
in fines for building a stock pond. That case was settled just last month, 
and the farmer will get to keep his pond. 
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These are just a few examples of an agency quick to throw down the 
hammer when it advances policy goals of EPA headquarters, without 
conducting due diligence and listening to partners at state agencies. Yet, 
when cases arise that truly impact the environment, EPA is slow to take 
action and it is also clear the Agency does not hold itself to the same 
high standards it expects farmers and other small businesses to follow. 

For instance, just look at what happened at the Gold King mine in 
Colorado, where EPA staff and contractors caused more than 3 million 
gallons of contaminated mine water to spill into a local river last August. 
Almost a year later, and no one has been held to account for this 
incident. Just imagine if a mining company or other business had caused 
the spill and ask yourself whether EPA have been as lenient? 

I ask that my full statement be entered into the record. Thank you. 
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Senator Inhofe. Our witness joining us today is Cynthia Giles, 
Assistant Administrator, Office of Enforcement and Compliance As- 
surance, U.S. Environmental Protection Agency. Ms. Giles has 
served as Assistant Administrator of OECA since May 12th, 2009. 
That was when she was confirmed by the Senate by a voice vote 
for the position. 

She previously served as the Director of the Conservation Law 
Foundation’s Advocacy Center in Rhode Island. Earlier in her ca- 
reer she served as Assistant United States Attorney in Philadel- 
phia, head of the water protection program for the Commonwealth 
of Massachusetts, and the Director of Enforcement Coordination for 
EPA Re^on 3. 

We will now turn to our witness. Assistant Administrator Cyn- 
thia Giles, for her opening statement of approximately 5 minutes. 

Assistant Administrator Giles, you may begin. 

STATEMENT OF CYNTHIA GILES, ASSISTANT ADMINISTRATOR, 

OFFICE OF ENFORCEMENT AND COMPLIANCE ASSURANCE, 

U.S. ENVIRONMENTAL PROTECTION AGENCY 

Ms. Giles. Thank you, Mr. Chairman and Ranking Member Mar- 
key and members of the Subcommittee. I am Cynthia Giles, Assist- 
ant Administrator for the Office of Enforcement and Compliance 
Assurance, and I want to thank you for the opportunity to testify 
today about how EPA meets the challenge of ensuring consistent 
implementation and enforcement of Federal environmental laws 
and regulations. 

The mission of EPA’s enforcement and compliance program is to 
protect both human health and the environment by ensuring com- 
pliance with environmental laws. Most of these laws are built 
around important ideas of federalism, where States and the Fed- 
eral Government have important, complementary roles in pro- 
tecting public health and the environment. 

EPA is proud of the environmental progress this Country has 
made over the last several decades, due in large part to the com- 
bined efforts of tribal. State, and Federal Governments. During the 
more than 7 years that I have been in this position, I have learned 
that EPA and our partners share a strong commitment to a clean 
environment, and also to ensuring that there is a level playing field 
for companies that play by the rules. 

EPA is sensitive to the need for consistency and fairness, as well 
as flexibility to adapt to local issues. The Agency has developed in- 
novative tools to help the regulated community, particularly small 
businesses, understand and comply with environmental require- 
ments. 

EPA prepares small entity compliance guides when a rule may 
have significant economic impact on small entities. These guides 
explain in plain English the action that a small entity must take 
to comply. EPA also operates web-based Compliance Assistance 
Centers that received over 2.5 million visitors last year, and we 
maintain topic-specific hotlines for responding to requests. 

In EPA’s civil compliance program, we work closely with our 
State, local, and tribal partners to monitor compliance and, where 
significant violations are found and Federal enforcement is appro- 
priate, work with the regulated entity to remedy the violation. 
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Most cases brought by EPA are resolved through a mutually agree- 
able settlement. Judicial cases are often brought jointly by both 
EPA and States. 

EPA also works with our partners to implement an effective 
cleanup enforcement program by engaging responsible parties to 
perform cite investigations and cleanups. Encouraging responsible 
parties to enter into cooperative cleanup settlements has reduced 
the need for litigation, cleaned up thousands of communities, and 
saved the American taxpayer billions of dollars in cleanup ex- 
penses. 

The Agency also undertakes criminal investigation and works 
with DOJ to prosecute the most egregious violators, while working 
closely with local law enforcement partners. States often take the 
lead on prosecuting crimes that endanger public health and dam- 
age the environment. 

EPA is currently modernizing our enforcement program with the 
Next Generation Compliance Initiative. Next Gen is based on the 
principle that today’s environmental challenges require a modern 
approach to compliance, using new information tools and ap- 
proaches while strengthening enforcement. Better pollution moni- 
toring and reporting helps to identify problems before they become 
really serious, helping save time and money for the regulated enti- 
ties and for regulators at the tribal. State, and Federal levels. An 
example is our move toward electronic reporting. Making use of 
these kinds of modern information technology saves money for 
businesses, saves times for States, and increases transparency 
while improving accuracy. 

Over the last four decades, EPA, working with our State, local, 
and tribal partners, has made tremendous progress toward achiev- 
ing cleaner air, water, and land for our Nation. A strong enforce- 
ment and compliance program has helped to make this possible. 
We will continue to work with our partners to take advantage of 
innovations and make smart choices about priorities, ensuring that 
the public health comes first. We know that achieving this goal re- 
quires consistency, a level playing field, and flexibility that ac- 
knowledges and allows for the diversity in our Nation’s environ- 
mental, economic, and demographic conditions. 

Thank you for the opportunity to testify, and I would be happy 
to answer any questions. 

[The prepared statement of Ms. Giles follows:] 



10 


Testimony of Cynthia Giles, Assistant Administrator 
Office of Enforcement and Compliance Assurance 
U.S. Environmental Protection Agency 
Before the 

Senate Committee on Environment and Public Works 
Subcommittee on Superfund, Waste Management and Regulatory Oversight 

Wednesday, June 29, 2016 

Mr, Chairman. Ranking Member Markey, distinguished Members of the Subcommittee, I 
am Cynthia Giles, Assistant Administrator of EPA’s Office of Enforcement and Compliance 
Assurance. Thank you for the opportunity to testify about how the EPA meets the challenge of 
ensuring consistent implementation and enforcement of federal environmental laws and 
regulations. I will be focusing my remarks on how EPA’s compliance and enforcement program 
helps to ensure the public health benefits envisioned by federal environmental laws, and will 
describe how we provide for consistency in the agency’s enforcement and compliance program, 
flexibility to emsure fairness - including for small business, and a level playing field for the 
regulated community as a whole. 1 will also discuss some innovations we are using to increase 
compliance and reduce pollution in ways that make sense and are cost effective. 

The Mission of Enforcement and Compliance at the EPA 

EPA’s enforcement and compliance program’s mission is to protect both human health 
and the natural environment across the varied national landscape by ensuring compliance with 
environmental laws of the United States. The EPA has responsibility for implementing 28 
different environmental programs contained in 1 1 different environmental statutes. Most of these 
laws are built around important ideas of federalism, where states and the federal government 
each have important and complementary roles in ensuring the public health and environmental 
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benefits the laws were designed to achieve. EPA’s enforcement program includes both civil and 
criminal enforcement of the federal environmental laws as well. 

The EPA is proud of the environmental progress in the United States over the last several 
decades, due in large part to the combined efforts of tribal, state and federal governments to 
ensure compliance with federal laws. We don’t just set standards to protect public health and the 
environment, we work hard to ensure that we actually achieve them. During the more than seven 
years that ! have been in this Job, one thing I have learned is that the EPA and states share a 
strong commitment to a clean environment for our citizens. And we also all know that a .strong 
compliance and enforcement program is necessary both to achieve those health protections and 
to ensure that the companies that play by the rules are not put at an unfair competitive 
disadvantage. 

Consistency and Flexibility in Enforcement 

EPA’s compliance and enforcement program - both civil and criminal - is implemented 
aoro.ss the country by our headquarters office in Washington, D.C. as well as our ten regional 
offices. The regional offices support the national program while tailoring their expertise and 
work to address specific regional issues. They also coordinate with their state, local and tribal 
counterparts to ensure that EPA’s work complements state and tribal environmental priorities. 

The Enforcement and Compliance Assurance program employs statute-specific policies 
and guidance to address compliance monitoring, enforcement responses to violations, 
responsible party cleanups, and penalty assessment, all of which were created to provide 
consistency across the regions and headquarters. While we recognize that consistency is 
important, we know that we must also be sensitive to the unique or differing circumstances of 
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individual situations. We know that states and the regulated community want the same things: 
consistency and fairness, as well as flexibility to adapt to the realities on the ground. 

Compliance Assistance and Support for Small Businesses 

The EPA recognizes the role and position of small businesses in the nation’s economy, 
and the unique challenges they face. To that end, the agency has developed innovative 
compliance assistance tools to help the regulated community understand and comply with 
environmental requirements - particularly small businesses. First, the EPA prepares Small Entity 
Compliance Guides when a rule may have a significant economic impact on small entities, 
pursuant to the Small Business Regulatory Enforcement Fairness Act (SBREFA). These 
Compliance Guides explain in plain English the actions that a small entity must take to comply 
w'ith the rule. Second, the EPA works with outside organizations to operate 15 W'eb-based 
Compliance Assistance Centers that received over 2.5 million visitors in FY 2015. The EPA also 
maintains a number of topic specific hotlines for responding to requests for information. 

EPA’s enforcement policies and practices are also designed to accommodate small 
businesses. In recognition of our enforcement and compliance efforts, the Small Business 
Administration has given the EPA an “A” rating every year since 2005. 

Overview of the Enforcement Proc ess 

EPA’s enforcement and compliance program is focused on pollution problems that 
impact American communities. In both civil and criminal enforcement, our objective is to 
address the most serious water, air and chemical hazards. 

For the civil compliance program, EPA’s regional offices, together with their state, local 
and tribal partners, monitor compliance through inspections of facilities and other activities to 
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gather compliance-related information. Where significant violations are found, and federal 
enforcement is appropriate, the EPA will work with the regulated entity to remedy the violation 
and resolve the matter. The vast majority of all cases brought by the EPA are resolved on 
consent, through a mutually agreeable settlement. Most cases, approximately 90 percent, are 
handled administratively, while larger, more complex matters are usually handled as civil 
judicial cases, in conjunction with the U.S. Department of Justice (DOJ). Civil judicial cases are 
often brought jointly by both the EPA and states and we routinely share information with states 
and discuss division of work. EPA’s objective in all cases is to secure compliance with the law in 
order to protect the environment, to safeguard communities from exposure to unhealthy 
pollutants, and to ensure a result that is fair - to the defendant, to the defendant’s competitors, 
and to the public impacted by the violations. 

The EPA also works with states, tribes and local governments to implement an effective 
cleanup enforcement program. The EPA engages responsible parties to perform investigations 
and cleanups of Superfund sites instead of using taxpayer funds to clean them up. Encouraging 
responsible parties to enter into cooperative cleanup settlements has reduced the need for 
litigation, cleaned up thousands of communities, and saved the American taxpayer billions of 
dollars in cleanup expenses. EPA’s enforcement program has also facilitated the cleanup and 
sustainable reuse of contaminated properties throughout the country using tools and policies 
developed to promote land revitalization. 

The agency also undertakes criminal investigations and works with DOJ to prosecute the 
most egregious violators of our nation’s environmental protection statutes. EPA maintains a 
strong working relationship with DOJ and U.S. attorneys for these matters. We also work closely 
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with our law enforcement partners at the state and local levels, with states often taking the lead 
on prosecuting environmental crimes that endanger public health and damage the environment. 

Next Generation Compliance 

The EPA is currently undertaking an effort to modernize its enforcement program using 
the Next Generation (Next Gen) Compliance initiative. Next Gen is based on the principle that 
today's environmental challenges require a modern approach to compliance with new 
information tools and approaches while strengthening vigorous enforcement as the backbone of 
environmental protection. Better pollution monitoring and reporting helps to identify problems 
before they become really serious-helping save time and money for regulated entities while also 
saving money for taxpayer funded regulators at the tribal, state, and federal levels. The National 
Pollutant Discharge and Elimination System (NPDES) e-reporting rule that was finalized earlier 
this year is an example of how technology can help realize these improved outcomes. Filing 
water pollution discharge information electronically, rather than creating excess paperwork, 
saves states time and improves outcomes for industry by eliminating opportunities for data 
errors, while creating opportunity for greater transparency. 

Conclusion 

Over the last four decades, the EPA, working with our state, local and tribal partners, has 
made tremendous progress toward achieving cleaner air, water and land for our nation. A strong 
enforcement and compliance program has helped to make this possible. We will continue to 
work with states, tribes and local governments to take advantage of innovations and make smart 
choices about priorities, ensuring that public health comes first. We know that achieving that 
goal requires consistency, a level playing field for industry and stakeholders and flexibility that 
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acknowledges and allows for the diversity in our nation’s environmental, economic and 
demographic conditions. 

Thank you for the opportunity to testify. ! would be happy to answer any questions. 



16 


ll.S. (’'nvironmenial Protcctiun ARcney 
Responses to Ouestlons for the Record 

HciirinK: "Oversight of U.S. Enviranmenta) J’rnicclion Agency Enforcement awl 
Compliance I’rograiiis" 

Suhconimitlcc on Snperfuntl, Waste Management, and Regulatory Oversight 
U.S. Senate Coniniittccon Environment and PiihHc W'orks 
Wednesday, June 2 % 2016 


Chairman liiliafc: 

1. According !o the Enviranmcmal Council oCStaies (I-COS). states conduct atx>ul 90% of 
cnforccmenl eases and conduct 06?» of inspections. Since tissiiming your position in 
2009. «]iat has jcnir oflice done to improve E PA's relationship vvilli stale regulators on 
cnforcemcrtl and compliance work? 

Resnoiisc : llte iiPA a-cognizes the critical role of state, local, and tribal cnviroiimentol 
ngcncic.s in implementing environinctital statutes, and the important work stales do to 
cvaUialc compliance and address t iolalions to protect hum, an health and the environment. 

Hie agency lia.s and continues lei routinely engage with states to work collalwrativcly to 
achieve shared public health and environtncnlal goafs. E}*A regions meet rcgiilariy and work 
with each ofthe stales in their geographic urea on cnforcemcnl and compliance monitoring, 
coordination and work-sharing expectations. 

Tlie FiPA also works closely with tiCOS. which has been invaluable in providing leadership 
and a con.slnje!ive venue for advancing our shared goals. Hie E PA iielivcly participates in 
nalional ECOS meetings and numerous workgroups including the Compliance and 
Entorcemeiit Committee, The El’A’s collaboration with states through the [:-Hn(erpr!sc 
1 .eadership Council, established in 3014 to modernize cnviroitmcnlal progrom.s, has provided 
an extremely productive venue to work together will) states on a number of elTorts to design, 
modernize and improve cns'ironmcnta! ptolcclion including enforcement. One area where the 
agency is working tvith ECOS and the .states is the development of improved tools fur fcdetnl 
and state inspectors, l-or example, the agency is developing mobile tools for field inspectors 
which will support inspections and improte the iiuality and consistency of inspcctioas. 

Another area where the EPA's Office of Enfotecmciit and Compliance (OECA) has worked 
closely with ECOS and individual states since 300S is in the development of the final 
National Pollution discharge Elimination System (NPlJES) lilectronic Reporting Rule, whidi 
will iniKtemize the reporting system for water permits, improve compliance, and reduce costs 
for regulated facilities and regulatory agcneic.s. 

Our work with states on enforeement issues i.s continuous. The EPz\ is euircinty working 
with ECOS to assess state complkmce and enforcement training needs, identify available 
training, and look for opporlunilic.s to expand the range of training anrilahlc and enhance 
.access to these trainings, 
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2. Vour ofticc develops Naikmal nniiwcrntfit! Initiaiivcs (NEI) every !hr«c years to focus 
Agency enforcement resources. Your websiic states that “[tlhc initinti^ cs are cliosen 
with input from the pubiic and from stakeholders across EPA's stale, local and tribal 
agency parmers." ! lowev er, public comments .submitted on the most recciuly propo.sed 
NEl expressed conecnis over EPA's lailure to consult with stale partners curlier in Hie 
process for developing the NEl. 

a. Wliat is EPA’s process for developing and finaliwng the NEl? Please dc.scri be 
any intru-agcncy consullnlion within EPA headquarters and'or regions as well as 
interagency consultation with other federal agencies and offices. 

b. Outside of the nolicc-and-eomtncnt process, vvhat steps has your oHicc taken to 
seek public and state, local and tribal input when developing a proposed NEl? 

Respunse ; 'ilie lil’A process for N'EJ's includes a solicitation for jdea-S and recommendations 
for NEls from states and tribal governments, a proposal for the NEls vvhich is published and 
includes a public comment period, a series of discussions with stakeholders, and then a final 
selection. Tlhc proccs.s of developing and finalizing the FS' 201 7-2019 NEt.s began in June of 
2014 and contirnicd through February of 2016. In 2014. as part of the process of dev eloping 
the FY 2016-2017 National Program Manager Guidance, tire EPA sought comments and 
suggestions from stales, tribes and the public for the FY 2017-2019 NEls. In 2015, the EPA 
published the Federal Register Notice titled; ‘’Public Conmieni on EPA'.s National 
Enforcement Initiatives for Fiscal Years 2017-2019" which provided additional information 
on potential new initiative areas and sought commenK from the public on the ]»lenttal 
initiatives- The I:P.A then conducted a scries of con5iill,iticin calls with stales. stEitc 
associations, and mh;i! govermoenis in 2015 to s|vetfic.'illy di.scti.s.s the selection of NEls. 

‘the NEls were then finalized in 2016. 

3. EPA’s recently iinali/ed NEl does not iitelude any response to public comments cm the 
pfopsised NEl. which suggescs F,P.-\ docs not meaningfully consider public comments on 
the proposetl NEl 

a. Why h.is EPA not responded to public comments in ils final NEl? 

b. tla.s 1:P..\ considered developing a Response to Comments document for the NEl? 

c. What steps has your office taken during s our tenn to ensure public comments on 
a proposed NEl are considered? 

Resnonse : When publi.shing non-rulemaking Federal Register Xoticc.s .seeking comment or 
infonnaiion, the agency a,ssesse,s vshether to provide a Response to Comments document on a 
easc-by-easc basis. In this ease, the Federal Register Notice noted that the EPA would not he 
providing responsc.s to the continents received. The EPA emtsidered all public coramenLs 
received ill re.sponsc to the Federal Register Notice (Docket EPA-HQ-OEC,‘V20!5-062SK as 
well as public comments related to NEls that were received through the XPM Guidance 
developinem proccs.s. I'lie EPA also considered additional comments tliat were received 
during calls MiHctiing input on NEls from stales, stale associalioits, nnd from tribes through 
consiihalion calls. 

'Flic agency received comments from a diverse array of .stakeholders through tlte above 
prstces-ses. tienerally. comments received from private citizens e.vpressed support for 
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conlinuing tlsc txislmg NIUs, while many of the comments from slates and slate associations 
focuseJ on their need for EPA’s cooperation, enroreement support, and flexibility. Industry 
comments largely tetjiicsled that the EPA ensure that its enforcctncnl work is helping to 
ensure a level playing field, and protect responsible businesses that comply with the law. lire 
NE!s selected for FY 2017-2019 reflect these cnmtnents, 

4. ‘llte recently finalized NEI retained four initiatives, added two new iniliulives. and 
expanded one to include a new area of focus. 

a. W'hat factors does I- PA eonstder when developing the NCI? 

b. How does yourolTicc corssidcr upcoming rulemakings impacting the iiiitiativcs 
and areas being considered for the NCI? 

c. W'h.il, ifany, quota.Vmetries are utilized to dctemiinc the vaUie of such initiatives'? 
Are the same quoiax.'metrks used across the initiatives and areas? How have 
these r{uotas.''metrics changed throughout your term? 

d. i low does EPA define "success" for the N'El (i.c, what is the threshold for an area 
or initiative to he removed from Ntil)? 

e. Is there any authority (c.g. siaiiuory, guidance, or policy) preventing E P,>\ from 
removing or adding an iniiinlivc or area prior to the NEEs expiration? 

f. Are there any limitations on the number of initiatives or ureas to be included on 
the NE! (i-C. does EPA have a minimum number or an upper-bound linsitj? 

Hesrmnse : Every three years, the EPA selects NEIs to address specific environmental 
problems, risks, or patterns ornoncompli.-mee. These initiatives tire reevaluated every three 
years in order to ensure that federal enforcement resources are focused on the most important 
envifonmetita! pniblems where noncompliance is a signilieunl contributing factor, and where 
federal enlbreetncm altvnlion can have a significant impact. .Ahing with consideration of the 
public comments received when developing the E^' 2016-2017 NPM Guidance and the 
Federal Register Notice, these faetors were critical in thcaeency's seleciicm ofihc EY20t7- 
2019 KEls. In nddition. from EY 2014 to EY 2016. extensive analysis was condiKlcd using 
pubtically-available cnviromnental. eomplinnee .rnd enforeemem data (including data from 
the EPA enforcement and compliance databases, tlte l-nlbrcemem and Compliance History 
Online tliCilO), tlic National Emissions Iineniory, the Toxics Release Inventory, the Risk 
Manogement Plan (RMP) database, and water pollution discharge data) to examine NEl 
options and pr4)pos:(Is. 


The El’A posts deuiited information on the NEl website: 

(https?/wwvv,epa.gov/enforccnKnt''iialional-enrorecmcnt-initiQtives} about the aetivilics anti 
annual progress made under eacll NEl. such ns the numbers ofinspcctions conducted, 
numbers of facilities addressed, the enforcement actions taken, and the pollution reductions 
achieved. From FY 201 1 through FY 2015. the NEIs aecouitied for over 75% of the 
injunctive relief, 45% of the pound.s of pollutants reduced. 75”% of the hazardous waste 
reduced, and almost lOOli ofuntrealed discharge reduced that has been .secured titrough all 
of EPA'.s enforcement actions during that time jK'fiod. 

The mintlx-r of industry sectors selected ;is nn NEl is discretionary. Ch.anges to the KEJs will 
occur over lime. The EPA may return an initiative to the base enforcement program level 
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vilifn the agenej' dctcnttincs siiffieicnt compliance progress hxs beett niasJc with the sector to 
warram ihis action. For exampk*. the Mineral Processing NEl will be discominued beginning 
in FY 2017. 


5. l! seems liPA ties clops the KEl to target reductions of specific pollutants. For example. 
Reducing Air Pollution front tlse Largest Sources iniiiativc targets NOx and S02. 

Cutting Hn«ir(!tius .<\ir Pollutants initiative targets l lAPs, Reducing PoUiilioti front 
Mineral Processing initialit e targets metals, and Redvicirtg Risks of Accidental Releases 
at Industrial &. Chemical Facililies initiative targets hruardous substances. However. 
FPA does not list a specific pollutant for the Energy Extraction Enforcement Initiative. 

It, W'ha! is the goat of the Energy Extraction Enforceittent Initiative its terms of 
specific pollutant reductions and ultimately air-quality benefits? W'hat is the goal 
for both the up.strcani exploration and production sector (satiossajly, a,s well ;is 
wiihits delegated ,slate-s and air districts? How is this goal working with existing 
perini1ling.''eomp!inncc dcmonstralioti appro.ichcs in delegated air programs in 
St, ties and air districts? 

i. If liP.A does no! have such a goal, how docs EPA dislingoish (his initiativ c 
Iroin the other initiatives that target specific p<il!ut.inl5? 

b. I low- has EP,’\ ddennined compliance (i.e. associated reduction in pollution or 
reduced cnforcemem actions) Ibr this iniliulive in the ptisl? 

i. 1 (ns EPA used the same analogous stnjcture.'approaeh for compliance in 
the Irncrgy Extraction Enforcement initiative fi.c, are the same parameters, 
metrics/mcasurements from other NEls being utilized for Energy 
Exirnction''upsircam sector initiative to inea.sure analogous results)? If 
not, why? 

Resniinvc : Hie NEls .address specific industry sectors and locus on reducing envitonmcntnl 
pollution at regulated Iticiliiic.s within the t.-irgcicd industry sectors. Hie goal of the multi- 
media Energy Extraction Nit! is to work with state agencies to ensure that donte.siic onshore 
natural ga.s extraction and prodticiion activities arc conducted in a way that pro!ect.s public 
health and the environment .and complies with applicable laws including the Clean Air Act 
(CAA) and the Clean Water Act. For example, itie EPA seeks to identify and address surface 
water and groundwater impacts that may rc,sull from wastewater spills or NPDES violations. 
Under the CAA. the EPA assesses compliance vvitit CbMN requirements such as New Source 
Performanec Standards fNSPS). K.itional Entissioii Standards for Ilawtidous Air Pollutants 
(NESHAP). State Implemcnlaiton Platv'EeJera! Implementation Plan (SiP/I’IP) provisions, 
permit requirements, and Cienera! Huty Clause.'Risk Management Plan requirements. Air 
pollutants of .specific coiiecm inclttde. but arc not limited to, volatile organic compounds 
(VOCs) and hazardous .air pollutants. 

6. Under the “Reducing y\ir Pollution from Largest Sources’' NEl, EILA states specific 
reduetiotw in NOx and S02 for the specific manufacturing of cement, glass, and 
acids. Htese operations appear to be well defined, 

a. Camhow does EP,-\ define the -seiipe of fncililics included under the Energy 
(•.viniclion Initiative? 
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b. Can > cni give any clarity to what types of facilities have been under its 
enfnrccmcnl actions'* 

c. Arc facilities that are ttol enerjiv cOtiip:mics inckided in the nunthcr of 
enforcement cases under this initiative? Does EPA include enforcement actions 
on ancillary operations for other initiatives that locus on a business sector? 

d. Dtics your office include enforcement actions on landfills that accept miiinal 
waste, or are tliose numbers strictly tied to the objective of looking at 
concciUrated feeding operations? 

RcsQiinsc : The Energy Eslraction NEI assesses compliance and addresses non-compliance 
ssiih applicable laws iiml regulations at onshore naliiral gas cvploralion and production 
iaeilities. as well as those that handle exploration and production wastes. I'acililies that have 
been assessed and addressed under Ihe NE! include natural gas well .sites, processing plants, 
and wastewater (reaiment and .for disposal fucilhies. 

i)ispasal of wustes in landfills arc governed and enforced In suites, not the EPA, under 
Subtitle l> oftiie Resource Comervalion and Recovery Act (RCR,‘\). Hie EPA does have a 
sepanne NEI that relates to addressing poHuiion violations at concentrated animal feeding 
operations. 

7. Ihe Energy Extraction Enforcement Initiative has been included in the last three KE!s. 

In light of all the new. propo.scd and existing slate and federal regulations alTecting 
compliance and air emissions reslueiion within tlie energy extraction sector— a number 
of which were finalized after EPA i-s.sucd the NEf for F Y20 17-201 9— how’ long docs 
your olTiee envision the need to include this .sector in the NEI? 

a. If the NEI has been uscti to help informally develop tbe recently promulgated 
regulations for the oil and gas .sector, how does your OlTicc justify maintaining 
this sector on the NEI going forward? 

Resnimsc : Hie EPA vsilt as-scss whether to continue the Energy Extraction NEI as part of the 
phmning process, which includes un op]H>rtuitity for our co-rcgulntor.s in state. local, artd 
irihal governments a.s well as the public to comment on the NEEs, when eviilo-iting the 
FY2020-2rj22 Nlil cycle, 

S, The EPA rceemly issued a preiposcd Infonnation Collection Rcstuest (ICR) from oil and 
gas operators under Section 1 14 of the Clean Air Act that iscurrcmly open for public 
comment. What wns your oltlce's role In developing this ICR? 

a. Is this ICR pan ofyour ollice's Energy Extraction NEI? 

b. What is the reason for the collection of this information? 

c. What is EP.A planning to do with this information? 1 low will your olllec use this 
information for cnforccmcm purfxrscs? 

Restwrnsc : ITic recent proposed ICR for oil imd gas operators was not ijisiied by OECA and is 
not part of the Energy itxlraclion NEI. The EPA issued a draft ICR to require oil and natural 
gas companies to provide extensive information tseeded to det clop regulations to reduce 
mclh.me emissions from existing oil and gas sources, The draft ICR is a critical step toward 
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mcciiiig the Obattta Administratiori's commitment to ftxiucc emissions tn>m existing oil and 
gas sources, its p:irt of the President’s C/murh- Aerrm Pkm: Srraleg}' )o Redmv Metlumc 
Emhsions^ The draft ICR seeks a broad range of infomiation that will help llte agency 
determine how to best rcdtiee emissions. This includes inlbnttalion on how ctiwipmcnt and 
emissions controls are. or can be. configured, and what installing those controls entails and 
the assiKinled costs. Iltese types of information will help the Br.'ti determine how- the agency 
can. working vvith stales, best develop and apply standards to effetuvely retiucc emi.ssions 
from existing sources. It also will help identify sources with high cmission.s and the factors 
that conirilmte to tlwse entissions. Ihc information that the lii’A receives will build on what 
state and other federal agencies have learned through their otvn nik-s. programs and 
experiences. 

Ihc ICR process, which is governed by the I'aperwork Reduction Act, provides the public 
two opporluitiues to res iew drafts of the infomwiion coHeelion request, Tlie draft ICR wiis 
published on June 3. 2016, and the first of two public comment periods listed for 60 days. 

The agency may revise the first draft a.s neceisary based on commenl-s mid then publish a 
second draft whieli svill also be submitted to the Ofliee of Mnnagement and Budget (OMR) 
for res icw. If she calicction request- which can include sun cys and required emissions 
moiitlofing - is approved by OMB, the survey will then be sent to indirstry, which will be 
required to resp<.md and attest that the information is ,-tccuratc. The I;P,‘Vs giKtl i.S to receive 
the first phase of information this year. 

More infonnaiion on the draft ICR is avnlhiblc at: 
lttlps;/,''wv\vv3 .cr.i.eov/airou.ilitv.'oilandeas''inclhane.hUiil 

9, Ilic Energy Extraction Enforcemem Initiative has been included in the last three NEIs. 
which resulted in nearly 3,200 in.spcctions with 194 enfoTcement actions according EPA. 
This is low enforcement rate, itn average 5 to 6'’/i. compared to other initiatives, such as 
the Keeping Raw Sewage out ofOui Nations 3\'atcrs initiative, which has an 
enforcement rate around 1 t®<i. and other initiatives have liigiier rote.s. 

a, I I twv does > our office jusii fy continued targeting of Ihc Energy lixiractian sector 
when EPA data shows an average 95’?» compliance rale over the last five fiscal 
years? 

b. How does this tow enforcement rate Ibr Energy Extraction align with EP.A’s 
"Next Gen Enforcemeiit Policy" that proclaims smart and innovative enlbrccment 
that tnili/c,s data to support the need for enforcement? 

Mesnonse : Calculating the overall compliance rate for thi.s sector would require a mote 
detailed anal) sis than dividing the number of enfotccmctit actions by the number of 
inspectianv'compUancc evahialicm.scondueled. Cuircmly, there arc more than 500,000 
facilities that may be covered by the initiative- To calculate an overall compliance rate for 
this industry would require a significantly larger investment with inspeetions/eompliancc 
et aluations at a much larger universe of sources than the current agency clTors. Due to the 
sire of the univcfse. the wide distriliulion of regulated sources, and the potential publie health 
and environmentai intpacis, five agency is focusing agency re.sourees on the most critical 
polcnlia! health and environmental concerns. 
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Id. Based on youf Januafy 2015 Ncx! Gcnctaibn Complkmcc cnforccinciw ineitio. it seems 
l:[’A is largcling prioritized sectors. 

u, Could you pteasc provide tm overview of recent etitorccmcnl acttoiLs targeting 
cmissioiis from the upstream energy sector and the lenn.s of ensuing consent 
decrees'? 

b. I also iiiiiJerstand (hat certain regiotts have developed tjuotas to use the Resources 
Conservation and Recovery Act's "imminent and substantia! cndangcmicnt 
aulhority” for a number of oil and gas locations. Could you please explain more 
about ihi.v le.g. those in EPA's Region 8)? 

c. To what c.vtcn! arc these enforcemcm actions being coordinttlcd vvith other federal 
ngcncies, including the Pipeline and Hazardous Materials Safety Administration, 
the Occupational S-ifely and Health Administration, and the IJ.S. Msli and 
Wildlife Service? 


RCTpnnve : The agency's cITort to promote the use of Next Gen includes promoting the use of 
new tcchnotogies which vvill more cnectively help regulated facilities maintain compliance. 

1 his is not tiirgctcd towards a ptirlieular sector hut rather is an approach that is encouraged 
for companies that are witling to use such technologies in various sectors. For example, in a 
2015 settlement with Noble Energy, Inc., Noble Eticrg:y agreed to use technologies available 
for fence line monitoring. 

1 here is no quota for u.sitsg RCRA "imminent and suhsSantial endangerment authority" for oil 
and g;Ls locations. If the EPA discov ers conditions in the field that may be of concern for 
another federal agency, the El'A shares that inronTi,ition witli the agency and coordinates as 
appropriate. 

11. liiirly in your tcnii, vour office added the Energy Extraction NEI. Since then, your 
office has reported mote than 3.000 in.spcclions demonstratitsg compliance, EPA 
lias airacted three high-protilc investigations into hy draulic fracturing, and EPA issued 
a n.itional study on hydraulic fracturing finding no "widespread, systematic imp,icts" to 
drinking tvatcr supplies. Given all these factors, how does your ofllcc justify again 
listing energy e.xlruetion on the most recently llnalized list of NF.Is for i'Y20! 7*2019? 

Rcsnonsc : As discussed in rc,sp<;in.se to Question 9, the mimbvr of enforcement actions 
relative to - or divided by - the number of inspcction.s and cvalualioits doc.s not provide the 
enforcement Comph'imcc rate. Natur.i! gas extraction and production is projected to continue 
10 grow in the U.S. for the next scvertil decades. Natural ga,s extraction and production 
activities present potential health and environinenliil risks to air quality, groundwater and 
surface water quality, and public and private water supplies. To minimize these impacts, it is 
important that the agency continues to monitor this industry’ and utilize our compliance and 
enforcement experti-se to ensure that this natural rc.soutcc is developed in a manner that i,s 
env irortmcntally protective and in compliance with existing cnvironntental requirements. 


12. At the hearing. I asked about T.PzVs rcquc.sts for inlVinnation letters per Secltcm 1 !-f 
Cle.in .“kir Act, and using the data received in response for an enforcemers! action. In 
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some inslaJiccs, I atii awatc of KCA issuing muhi-billion dollar fines tliat cnectivcly 
intimidate companies Into signing consent agreements creating ile facto regulations and 
ijtsjKtsing rciiuiretnents dial !• PA could not otherwise ntandatc through the Agency’s 
existing nuthorilies. 

a. 1 low can EPA justify scaring American businesses with astronomtciti lines for 
actions that in many imtanccs have not been violating existing EPA regulations? 

b. How can EPA justify such actions, which cssentinlly write new rules for the 
industry, under these settlement agreements without following the legal 
procedures required to do issue new' rules? 

Kesfwiise : I'he El’A seeks penalties consistent with slatute-spceiftc rciistiremenfs and 
fwUeies w ensure getserid consistency across enforcement actions in the EPA regions and 
Iseadquarters. There have been no multi-billion dollar penalties as part of the Energy 
Extraction Niil. Cousistent tvith its statute-specific policies, the El’A seeks jxmahics that 
recover nii>- economic benefit gained as a result ofnoncomplianee with exlsling regulations 
to ensure a level playing field between those operators th.it comply with the law and those 
that violate the law. 

13. I've heard report.s of your oilke requiring companies to take netv regulatory action, such 
as instulling eert.itn emis-sions control technology, under the auspice of 
enforcement. This often leads to incon.sistencies across industries, svhich is not only 
unfair hut lacks transp-areney and circumvents the rulem.aking process. 

a. Do you consider your enforeement authority ,is an easier. tes.s time consuming 
approach to get companies to lake new actions than the rulemaking paiccss. 
sshieh would provide more time for public notice and input and require sound 
science and economic juslificrilion for new regulatory tictions? 

Hesnonse : No. A.s mentioned in response to the prior question, EI’A's enroreemenl actions 
seek relief intended to ensure cotnpliance vsiili exi.sting regulatory requiremetiLs. 

14. EPA's recent air cnrorccmciit clTorts aimed at upstream oil and ptw opcitilors in North 
Dakota and elsew here would seem to require that each operator engage in lengthy and 
expett-sive de,sign evaluatioas of their facilities tlvat are not expressly required by cuttcM 
regulations. In fact, the reguhntons in question for North Dakota operators only retjuire 
that emission control devices be sized properly so as to control vapors that might 
othervsise be emitted by oil and produced water storage tanks. On tvlial ba.sis does El’A 
Jastify the interpretation of a general obligation of this type to force art entire industry to 
change its designs, in cITect to change the standards of the industry itself,’ 

a. Doesn't EPA have technology-forcing authority to require this sort of wholesale 
re-evaluation of an indu,stry’.s faeilily de,sign-s that would be required to go 
through the transp-irent and public proccs,s of notice and comment rulemaking, if 
shown to be cosl-cITcctivc? 

b. Wh\ is El’A attempting to change technology and facility design through 
cnfbreeinent, rather ihati through rulemaking, m it .should? 

c. If tin industry design .standard that nnest satisfy both .safely and enviroiimcntal 
performance concern is to be changed or tightened, isn't ntlemaking the best vvny 
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lo ijfconiptish that for all artcctod operators, mj us to be scnilinized on the 
administrative record for coM-cITcctivcncss. achicvability and other appropriate, 
obicctive faetors? 

Ketpomc ; As Stated in respoiise to tlie prior quesiions. EPA's enforcement actions seek 
relief intended to ensure comptinnee with existing, fcdcraHy-enforccahle regulators' 
requirements. 

15. Isn*l it tnte the States really get stuck vs'ith the job ofisdminisicring the program, 

permitling and enforcement, after EPA is done with its one-off enforcement elTorts that 
make hay of an already complex regulatory scheme? To svhal e.xtent kts EPA engaged 
state rcgiil.'ttory parlncts in evaluating the industry's connplinnee, and how have you 
eonsuhed with them regarding their opinions of camplianec/rcgulaiory interpretations, 
etc.? I low hxc'dtjcs EPA understand and integrate permitting.'compliancc approaches of 
delegated air program.^ (states and air districts) in advance of generating and distributing 
Section 1 l-t-information request letters? Are the staics.''iiir districts notified of potential 
letter rccipicnt.s in ads'ance and allowed to generate fcedback/discussion on those 
selected recipients? 

Ifcvpiinsc: The EPA's mission is to protect both human health and the natural enviromnent 
across the varied national landse.ipc by ensuring compliance with the environmental lavss 
under 1 1 statutes, .-\s mentioned above, the EPA recognizes the critical role of stale, local, 
and tribal envirumncnlal agencies in implementing environmental statutes, and the important 
vsork states do to evaluate cornpliance and address violations to protect human health and the 
environment. The EPA has and continues to routinely engage with states to vvork 
coltaboratively to achieve shared public health and cnvminmental goals. 

The EPA often ha.s the dual role of iminlainitig a federal enforcement program white 
pasmoiing clTeclivc slate, local and tribal enforeemem. The EPA's ten regional offices, 
logelhcf with state, local, and tribal partners, monitor compliance through inspections of 
facilities and other aclivilics to gather compliance-related informiition. In .ill ca.ses, the f21*A's 
objective is to secure compliance svith the law- in order to protect tiie environment and to 
safeguard communities from exposure to unhealthy pollmattis and to ensure a result that is 
fair - to the defendant, the defendant's comjietitors. and the public ulTectcd by the violations. 

The EPA routinely meets with its regulatory partners to discuss issues of mutual concern, and 
provide.s litem guidance, inspection tools, training, tmd teehnical xssislance for compliance 
monitoring activities. In addition, the EPA responds to written inquiries from the reguhited 
cemmunit)' ns well as delegated statcj'local agencies alxtul the hrotid range ofKSPS and the 
NESf lAP rcgu!.ttory requirements under the (rAA. These inquiries pertain to sitc-specillc 
applicability delcmiinatioiw and altemalivc monitoring and testing decisions, and to 
regulatory imerprelations that provide guidance to a whole source category or on a broad 
range of NSPS and NESI TAP regulatory requiarnents. These EPA-issued dclerminatitin 
letters tmd memoranda are compiled on the EPA Applicability Detemtinaiion Index (,-\DI) 
website, which can he readily accessed by the public at the following 
address; httpsi.'Avwxv.epa.gov.'corapliancc.'cleait-air-act-c.'W-compliancc-monitoring,. These 
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dctermiiuilkiits provide ntiliotsa! consistency and facilitalc statcdocai dctemiitialiotis on 
similar issues. 

As (o CAA section 1 14 inlonnation lequest lellcfs. t !4 inlbrwation requests are one of the 
tools t!ie El’A uses io ittve.sligaic jxttcnlial non-compHance with the cnvirojiinentol laws. 'I he 
agency docs rwl notify slates in advance of issuing a 1 14 infomialion request, however, the 
nPA rmitinciy partners with the states when conducting iiKpcclions and stales ftequently join 
the EPA as co*plaintitTs in enforcement actions. 

1 6. We liavc heard reports of comptiiiics with operations in dilTcrcnl EPA regions receiving 
dilTcrcnt levels of EPA enforcement. What is yoitr otTice doing (o promote consistency 
across lil’A regions when it conics to ciifoteemeni? 

Itesrionsc ; ITie EPA recognizes that unique or differing circum.stanccs may ho faced by 
different menibers of the regulated community, t-nlbrcement actions for the same type of 
violation that may result in dilTcrent penalties do not nc«c.ss,iril>' indicate an inconsistency or 
disp-irity. For cxampSc. a lower penalty m.iy reflect tnitigntion or supplemental 
environmentally beneliciai project that a settling party h.vs agreed In iJitdertake. or tlwt one 
party w.as a smalt Itusiness whose ttnanei:il resources were taken into account as provided by 
polieic.s for determining penalties. A higher penalty could reflect exacerbating eircumstaiice.s, 
such as the duration of the violation or tite .severity of any environmental damage ihtil 
resulted from the violation, 

Most EPA programs are itiiplemenied by the ten regional oftlecs. with headquarters 
maintaining responsibility for national oversight and direction. The regions work with llicir 
sliite. local and tribal counterparts to en-sure that (iPA's work, as appropriate, complements 
state and tribal environmental priorities. The cnlbrcemcnl program uses slatutc-spectfic 
peilicies and guidance to addre.ss compliance monitoring, enforcement rcspoitscs to 
violations, and penalty assessment both to ensure consistency acro.s.s the regions while 
allowing for sulllcicnt discretion to addres.s regional- and casc-speciiic eirciimstanccs, 

17. In these Section 1 14 cnrorecincni nciioiis. the EPA ha-s used the Fl.lR digital imaging 
camera to detect fugitive hydrocarbon emission.s and to thereby dcchire those facititics 
with these fugitive emi.ssions .so detected, out of eomplianec. I understand the aceuracy 
of the-se cameras is alTeetevl hy weather conditions and can be subject to v.irioU-S 
.sensitivity .settings. These camcnis will yield neither a quantitative nor a qualitative 
result, and arc very subjeelivc. In fact, some stale agencies will not allow the use of 
these cantcra.s for demonstration of compliance. Given the.sc limitations, why docs the 
EPA use lliese digital imaging cameras for compliance monitoring? 

Resnotise : It i.s iniportan! to di.stingui.sh between the use ofequipment to screen for rcguLited 
pollutant cmissipn.s, and the use of equipment to identify violations and make compliance 
delcmiinatiDn.s. Infrared cameras can be a very elTeetive screening ttxil in identifying 
potential c.xccss emissions and in certain cireumstances can be used for compliance 
monitoring, for example, where stale undfor fedcr.il standards require emissions to be 
captured and controlled. The current generation of FLIR camcrj.s can vi.sual!y delect relertses 
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ol'poHiHants [Iw! would otherwise be invisible (o the naked eye. As a result, they a« valuable 
in identifying where a leak appean; lo be oceurring. Once a leak is identified, other 
appropriate equipmcirt is used to measure the emissions and determine whether a violation 
}ia.s (Kteurred tased iiptjn the underlying regulatory aml'or permit requirements. 

18, Data released reeenlly by National Oceanic and Atmospheric Administration revealed 
that global methane concentrations have not been increasing as has been procbiined 
recently. This same data also revealed that fossil fuel production, (i.c, oil and gas) is not 
the main source of global racthatsc. Rather, the main source is tropical wet lands and the 
hiogcnic process associated with biological decay. Yet. ERA has targeted the oil imd gas 
indu.sify for methane emissions. How docs your ofiice justify .such enforcement 
measures? 

a. Why ds'tes EI’.A persist in regulating methane as a polliitnnt vs hen it is not a .source 
of global methane nor is it a pollutant tlut is one oflhc precursors to 
photochemical o«me fomtalton? 

Restiotise : Methane is the key constituent of naluta! gas find has a global warming potential 
more than 25 times greater ihrui tliat of carbon dioxide. Methane i.s the second tno.st 
prcv'aicnt greenhouse gas emitted by human activities in the 11-S., and approximalcly one- 
third of ihrise emissions come from oil pn.>ductioii and the production, processing, 
transmission and storage of natural gas. In addition to its imp,acl on climate change, methane 
emissions from the oil and gas industry come packaged with other pallutants; VOCs, vshtch 
ate a key ingredient in ground-level ozone (.smog); and a number of pollutants known as “ait 
ta.\ic5" - in particular, benzene, toluene, ethylbcnz-cne and .vylene. O/mie is linked to a 
variety of seriau.s public health ctTccts. including reduced lung funelion, asthma attacks, 
a,stlTin;t development, emergency room visits and htispital admissions, and early death from 
rcspinttoiy and cardiov^scukw causes. Air toxics are known or suspected to eau.se cancer 
and other serious health effects. The NO.AA study (Setsaefer et al. 2D16). does shove tlwt 
lb.s.sil fuel production is a souroe of methane. It also shows that microbial sources, including 
wetlands, arc sources for tite increase in the rate at which global methane eoneentrations 
have been ri.sing since 2007, 


However. thi.s doe.s not imply that fo-ssil fuels do not contribute to rising global melhanc 
c«ncentratii>n.s. Also, given the global scale of the study, the conclusions cannot be applied 
to estimates and lrend.s of tnellune emissions from the U.S. oil and gas sector, which 
represent a fraction of the global total of anthropogenic and non-amhro|xvgcnic emissions 
assessed by the study. Many recent U.S.-lvascd studies, ineluding those by NOAA, eonllrm 
that U.S. oil and ga.s systems emit large quantities of methane. 

The collective GHG emission-s from the oil and natural gas .source eategoiy are signiitcant. 
whether the comparison is domestic (where this sector i.s the largest sotircc of methane 
emissitm-s, accounting for 32 percent of U.S, metlranc and 3,-! percent of total U.S. 
emissions of al! GHGs). glofoil (where this sector, while accounting for O.S pcrcerst of all 
global Crl Ki emissions, emits more than the total iiaticina! emi.ssions of over 150 countries, 
and conihined emissions of over 50 countrie.s). or when both the domestic and global GHG 
emissions comparisons are vjcvved in combination. Consideration of the global context i.s 
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importtint. GUG emissions from U.S. oil and nalural gas production and natural gas 
processing and transmission will become globally wcll-tnixed in the almosplicrc, and thus 
will have an effect on the U.S. rcgioruil climate, as vtdl as the gloto! climate os a whole for 
years nm! indeed many decades to come. 

No single OUG source category dominates on the global scale. While the oil and natural gas 
source cnicgoiy. like many (if not all) individual OHG source categories, could appear smalt 
in conipari-son to total emissions, in fact, il is a very important contributor in terms of bthb 
absolute emissions, and it) comparison to other source categories globally or within the U.S. 

In addition, iit the IIS., methane emissions Iktm oil & gtis operations arc projected to 
increa.se by about over the next decade ifadditicina! steps arc not taken to reduce 
emis-sions from this rapidly growing industry. 

More irtfomiatioii on the justificalioii for l-;i’.>\‘s actions to regulate nicthnne form the oil am! 
gas industry can l->e foiittJ at: https;.'.'wwrv.1.cp.i.gov,''turi,jiialily/oil!:(ndg;t5.'aclions.hlm! 

19, EP.'k's Enforcement and Compliance I listory Online database, known as "EClfO". 
contains data on the compliance history of hundreds of thousands of facilities in the U.S. 
Unfortunately, ECHO has had a history of errors licit the agency has been working on 
that can create reputational i.5siics for individual companies. For instance, errors in the 
inputted slate data were often “frozen" in die ECHO database for a full year even though 
states pointed out the errors to 1-I*A at the lime the data were frozen. This includes 
simple errors such as the double counting of violations. 

tt. C.'tn you explain why Hl’A could not correct errors in the data in a limelier 
manner? What step.s has EPA taken to address this problem? 
h. Is tliere now a way to correct data without waiting for the year to end? 

Response : El’A. slnte. local, ,ind tribal regiilntory agencies report eomplianec and 
cnforccmcnl data into the EFA national data systems ssf record for the media^spccific 
programs (e.g., air. water, hazardous vsasic). This data is then imported to ECHO for 
purjRiscs of public access. Given the number of different reporting agencies and entities and 
the volume of informntion reported, the overall error level is low. For e.xample, in 2D15. 
there were a total ofSOO.OOO faeilitie.s in ECHO and 542 errors were rept'rtcd. 

To maintain this level of data accuracy, the El’A vvorks eollalvotatively with out state, tribal 
and local regulatory partners. The IT’.A lias a network orappro.ximately 300 data stewards 
from the regulatory iigencics to ensure data quality and respond to data concerns as they 
arise. To supplement this network for addressing data concerns, the lil'A recently enhanced 
ECHO to update the data on a weekly basi.s which helps to ensure that data corrections in 
the tittderly itig media-speei lie national data .systems arc reflected in ECHO in a more timely 
ntanner. 

Although the primary portion of ECl lO works on a weekly refresh, the Slate Review 
Framework and ECHO Stale Dashboards work on yearly data sets where snapshots (referred 
to as w diiln freeze) of the d.ita systems of record arc taken approximately four months after 
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ihc «nU (jflhc federal tiscai vear. The EI’A lypically dsieN nol uprlnlc llial data sci as it is 
intended to represent static and unchanging data that can be used to support siahk* trend 
analysis and audits. 

The ECI lO Slate Dashboards display state*ppgreptiled performance metrics that relate to 
conipliarscc \sith and eiiforcctncnl ol‘ environmental standards. Several of tlic dashtsoards 
allow for drilltttg-dowtt into the aggregate dain to see facility-kvcl metrics. I’rior to the data 
rrce;ze, regulatory agencies are provided with a lengthy review period a.s part of the dnia 
veriSicaljon process, 'iTsis review process is supported hy l-C’OS, 

20. Other complaints wilh ECHO include the fact that minor paperworSi errors arc often 
listed as violations. Most facilities have to comply with nimtcrou.s re|ulation.s each of 
which may require multiple reports to dcmoastrale compliance. ITte end result may be 
thousands of data entries on art annual basis. Not surprisingly, many of the non- 
compliance items involve problcm.s filling out or filing the reports. Tor inslancc. one of 
the violiilicns listed as significant for the Texas Municipal Power .-Vgertcy was a form 
that contained all the correct infomtalian but in the wrong places, 

a. I low is liPA working to allow data entry violations to he di.stingui.shcd from real 
violations? 

b. Are corrcclod data entry errors still listed as v iolations? Allerttatively, arc the 
violation notices removed when the data are corrected? 

c. Specifically, what is EP.A’s process for evaluating \ iolatiims based on corrected 
data entries? 

tl- What opportunities does the regulated community hav e to abate minor violations 
like paperwork or cferic.il errors made in good faith? 

Wfsnonvc : ECHO is an agency tool ihal provides public access to compliance and 
enforcement inrotmaiion reported by El'A. state, local, and tribal reguliitory ttgencics into 
the EPA national data .systems of record for the media-specific programs (e.g.. air. water, 
hastardous wastcl. The type of compliance monitoring and cnfotccmciit data reported to the 
uttderiyiiig data sy.sicms arc defined on a nicdia-specilic basis in consultation with our 
regulatory partners. To provide consistency within programs, guidance addresses issuc.s 
such as w'lwt inlbmialion needs to he reported nationally, ilie frequency offeportitig, the 
lintelhtme lor data entry, and how to correct data errors. If a regulatory agency idcniiftcs a 
data error dial resulted in a violation listing, the delegatcd.'authorizcd agency (i.e.. the EPA, 
or state, local, trib.i! agenc.v) has the ability to edit the data in the underlying data system Of 
record. That change will be reilectcd quickly in TCI 10 since most ofthc data in ECHO is 
u(xlated weekly, 


The cnfoiccmcnl tespon.se to address repvirted violations also is defined on a media-specific 
basis, and the related guidance provides llcxihilily in hovv to address the violations 
depending on factors .such as their severity, duration, impact on human licallh and the 
environ men!. 


The EPA lias provided a number ofopportunitres and options for companies to quickly and 
c.»sily come into compliance. For example, under EPA's Small Business Compliance Policy 
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(65 Fed, Reg. !9.630, Apr. 1 1. 2000), the EPA will vvai^eor greatly reduce penatucs Ibr 
small bu-sincsses tlul identify ami correct any noncompliaiicc they discover. 

Tlte agency jdso recently created a centralized wch-based "cDiscUxsarc" fKirtai (80 Fed. Reg. 
76,476, Dee. 9, 2015) to receive and automatically prttecss self-disclosed civil violations of 
environracnial law. which allow large and small businesses to be able to quickly get .some of 
their more routine types ordisclosiircs resolved. While the EPA i-s primarily focu,sed on 
addressing viohviians that c.xpa.sc commuiiittes to excess levels orpolluliori, the agency ,ilso 
recognizes the iniportaiiec of etisuriiig that the regulated community provides accurate and 
complete inibrmaiioii when required under the nation’s environmental last s. For exanrplc, 
enforeemeni policies provide for the issuance of administrative notice to a company to 
eorreci or revise n report. EP.A’s enforcement program also uses "H.xpediled Sctilemcnl 
Programs" for regulated parties to address minor violation,s that cun be tpiiekly correcicd 
and that do not enttse significant health and environmental h.irm, in lieu of more fomial 
Iradilional cnforccmcm. 

21, 1’P.A's F.CI to dnln sy.siem currently only present-s a facility’.s Clean Air Act status as 
either "In Violation" or "Not .Available" for facilities across the nation, Stale 
environmenlal ugeiicies have spent significant resources (o provide accurate data on a 
facility’s compliance slalu.s. 

a. Why has liP.A been unable to ujidaic this data display issue to ensure iliat, when 
raeiliiie,s are in compliance, their d.ila on ECHO states they arc in conipltance? 

b. Similarly, why hasn’t EP.A updated ECHO display.s to prevent a single day late 
report being shown as a full quarter or six monihs of non-compli.ance in the 
sy.slem? 

Uexpunsc; ECHO is an agency tool that provide.s public access to compliance and 
cnforccntcnt infornialton reported by the EP.A, stale, local, and tribal regulatory agencies 
into EPA national data s> stems of record for the media-specific programs (c,g.. air. water, 
luizardouA waste). The term ’’Not Available" is no longer u.sed in reference to the C/\A 
program. The ngcncy is working w ith our regulatory partners to determine how to best 
capture information on viol.stions and best summarize and display information on a fiicility’s 
compliance status in ECHO. W’hile the agency is working with our partners, the CAA 
section of the multi-media table ”3-Year Compliimcc SlaUis" has been noted that the section 
is "Under Development", and in the "Enforcement and Compliance Summary" it is noted 
whether a violation has been identified within the past one year. 

22. According to EPA’s Next Cieneralion Compliance Strategic Plan for 2014 to 2017, your 
olfice will enhance ECHO by making facility environmental performance information 
and re.rl-lime monitoring data available. Will this effort help reduce the eurrent mimber 
of in.tecuracies in the ECt 10 dalahtiseV 

a. .Are there ways to identify potential inconsistencies in the new data from what is 
iilready included in ECHO? 

b, Can the Next General Compliance data help idenii fy and accelerate the correction 
of preexisting errors in the liCHO d;mib;»sc? 

e. What tvjws of emirs are pt,’ssiblc with the addition of data from the Next 
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GcitcMiian Compliance elTort? 

d. W’ill nPA’s Kcxl Gcncraiwn Compliance Strategy liclp eliminate or at least 
r«)ticc the ECHO database inocctiroctes that the public sees? 

e. How will (he data collected under the Next tieii entorcement initiative be 
included in the ECHO database? 

Hestinnse : EPA, state, local, and tribal regulatory agencies report compliance and 
enforcement data into the EPA nalicina! data systems of record for the medta-speeillc 
programs (c.g., air. water, hazardous waste). 

■|'he Xe-Kl Generaiion Campli,wec Initiative docs not create new data reptrrting rwiuiretncnts. 
Data that is entered into the national data systems of record will continue to (low to ECHO 
during the weekly data update process. Continuous process improvements will help to 
further improve data aecursjcy. For example, the conversion from paper reports to ckclronic 
reporting will im)>rove data quality .since data quality and edit checks are designed into 
electronic retxsrting systems. Real time monitoring data is bccaming increasingly available 
and will improve data quality, 

23. What role do slates have in the Next Generation Compliance Initiative? 

n. How much of the data included in the initiatis c will come from stale databa-ses? 

b. Do yuii expect stale.s to rely on this data in enforcing federal laws to the extent 
they arc delegated sUiles? 

c. How are sltiles reacting to the Next Generation Cmnpliartec program? 

d. Will lack of state ixsntcipation limit the reach of Next Generation Compliance in 
those slates? How will it alTeel Ibcilities und communities? 

e. What training ellbrt.s do y ou have luiderway with stales? 

I. Do .states ciurenlly have the technical resources and capabilities to be partners? 

Hrsttiinre : ’Htc EI’A has met w-iih 20 states and l<K'al agencies to discass Next Generation 
Compliance and opjxtrtunitics for collaboration, The ERA has conducted tuldiitona! outreach 
through ECOS. and stale air. water, nnd waste associations. .Slates and local governments 
have been receptive to the Next Generation Compliance concepts and the EPA has offered 
to work w iih states on projects to develop approaches to compliance with stale tuid h»ca! 
requirements that are more crficicnl and elTeelive. 

Although resources are limited for many of the.sc agencies, the EPA anticipates that Next 
Generation Compliance can be u.scd to help identify tools that promote compli.incc in a cost- 
cITcctive tnanner. For example, electronic reporting requires an upfront investment, but 
ultimately saves state and, tribal, and local governments time and resources. It also improves 
outcomes for industry by eliminating opjxrminilics for data errors, while creating 
opportunity for greater transparency. While Next Generation Compliance encourages the 
use of tools such ns advanced monitoring and electronic reprrrting. it docs not requite mty 
additional eotlcction of data at the slate or federal tesel, 

2-1, There is signiCieanl concent over EPA’.s proposed use of advanced monitoring devices, 
such as portable air quality sensors, in deicrmining compliance with regulations that did 
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not anticipate the u:ic of these new monitoring dwiecs. A key aspect in evaluating the 
achicvabilily of a new rule is determining how the standard will be enforced. 

a. Is KI’A intending to apply these new data cnlleeiion approaches to existing 
standards, or only to standards where they (»vc been discussed and evaluated as 
part ot'the rulemaking process? 

b. I low many ot'the new monitoring approaches included in the Xexl Gciteralion 
Compliance Strnlcgy have been field-tested? 

e. 1 low do you evaluate their reliability? 

d. How is source attribsttion determined with fence-line and jwrtahlc itionitMing 
ctpiipmettt? 

e. What are the pmcntial security risks posed by the making this e.vparsded data set 
as aituble to the public? 

f. What are you tloiiig to assure that the incfeased emphasis cm tl-iui sharing and 
third-party .ludits will not result in increased security risks for facilities ami 
workers? 

g. Does expect the use of these devices (o impact the kind ofdatn collected 
through future Infomialjon Collection Resiuests (“ICRs")? If so. how? 

Itc<t«»nsr ; While there are many new technologies made available every year, when a new 
ifchnolopy becomes available and is contemplated for use to ntcet the rcqutrcnjcnLs of a 
niie. the CPA uses detailed review processes to determine the approprioie u.se of the 
technology. These ptoccs,scs h.ivc been in place for many years ns new monitoring 
technologies have become available. For emerging technologies that are not yet ready for 
fonnal revicsv and approval, or can he used in tvav.s that do not require such approval fe.g., 
early polfiitam screening for pos.siblc further investigation), the EP/\ may conduct carly 
screciitng and field tests, regulated panics may suggest and agree to use new technologies, 
pilots may be conducted to ev.i!uatc the accuracy and potential use of new technologies or 
eollabornlions may be conducted with slates, research inslituiions. or communities to try 
tsew technologies. These analyses and tests regularly include issues such as reliability, 
accuracy, data sharing, and other associated parameters. 

25, VVhtii is EP.-\'s decision-making process forwhelhcr to impose fines on companies tbtil 
have self-reported and voluntarily correeted violations? 

a. Do you believe imisosiiig large lltse.s on companies who have voluntarily self- 
reported and torcecied mistakes is conducive and constructive for building u 
collaborative relalton-ship between the EP.‘\ and regulated entities? 

b. What incentive discs the regulated cornmutiity have to work with EPA if the result 
of self-reporting is .a larger fine? 


Hcstinnsc : Self-reported and voluntarily correeted violation,s are eligible for sub.stantial 
penalty reductions under EPA’s enforcement policies. Under both the ■incentives for Self- 
Policing: Discovery, Disclosure, Correction and Preveniionof Violations" (Audit Policy - 
65 Fed. Reg. ly.hlS, Apr. ! 1. 2000 );uk 1 the ■‘Small Business Compliance Policy" (65 Fed. 
Reg. I h.fijO, .-kpr. ! 1 . 2000). civil penalties for self-rcporlcd violatioas can be substantial ly 
reduced or waived in their entirety. Over the past 20 years. lhoiLsand.s of small .and large 
companies Iwvc worked with the EPA to resolve violations at more thxtn 16.000 laeilities. 



32 


over 90" u of ^vhich !iave been rcsoivcj fur SO. In ihosc few instances tvherc a pciiaity is 
assessed, in order lu lielp maintain a level playing field for cotiipclilurs Ibnt imve complied. 
Ilie pcn,«Hy is generally only to recoup the economic advanluge a company gained over its 
eompelitors by dcLaying ils investineni in compliance. In December 201 5, further 
insproved implcmentuiion uf its selWisciosurc policies by creating a ceniraliited web-based 
cDisclosure jwrial to receive and iiutumalicatly process sclf-disctestircs from large and 
small businesses, .caving cironmuis time and resources for the regulated eiititie.s imd l;PA. 

26. What is Kl'.'\'s deeision-maliiiig process when it comes to selecting companies to audit 
Of insfteel? 

n, ,>\re there any specific internal pn>ee,sses or guidelines used to detemtine which 
facilities are to be audited or inspected? 

h. 1 low- will liPA delcrminc which facilities to inspect when enforcing its rsew KE! 
for reducing risks at chemical facilities? 

Response : inspections arc an integral part of 1:1*, A’s compliance manitoring programs, 'niey 
are an importam tool for «sscs.sing compliance with environmental regulations and permit 
requirements. 1; 1’A‘s regulatory partners (e.g., the states) conduct the vast majority of 
inspections conducted across the country under the various cnviranmemal statues. 

El'A u.ses a number of factors in identifying facilities to he inspected, including for 
evanipk; 

• Analysis of data to dclcrtninc facilities with violations or to identify national 
concerns; 

• Statutory requirements regarding the type and frequencies of inspcction.s. and 
media-spec ilie Agency compliance monitoring strategies; 

• Strategic planning such as the National Program Managers Guidance, discussions 
with slates on program priorities, and state grant guidance; 

• Environmental justice concerns; 

• Information about potential violations that may be occurring. 

In addition. F,;l’.>\’s National Program Managers Guitliincc. sshieh is developed together with 
our state and local partners and updated et ciy two years, also includes lacility inspection 
approaches a,s part of EPA's strategic planning process for implementing the National 
Enforcement Initiatives (.see littpssVwvvw .epa.gov.'planandbudgcL-'national-program- 
manager-guid anccs), 

27. EPA's most recently finalized NE! for l’V2CII7-2019 added '"Reducing Risks of 
.Accidental Relexses at Indusiri.il and Chemical Facilities" as a new initiative, 

a. .As a part of this initiative, does EPA intend to enforee the General Duly Clause of 
section I i 2(r) of the Clean Air Act? If so. hxs EPA taken steps to define the term 
"csircmcly hazardou.s substances'’? 

b. I Ia.s EPA taken any steps to ercale any EPA-wide policies or guidelines wjih 
respect to die dcimilions of Icmis used in the Genera] Duty Climsc? 
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Rf«non<ic: The Oeiicral Duty Clause (GIX') imposes a requiremcnl (hat facilities operate 
safety. White Congress esprcssly required the EPA to issue a list of substances and 
thresholds to implement the RMP requirements of CAA 1 1 2{rM7), it imeiitionally left the 
substances poscntially covered by the CAA GDC open-ended. Tlie explumtlion at the time of 
enactment \va-s that exircraety ItazardoiK substances would include, but arc not limited to the 
list Ilf substances covered in the risk manageuient plan requirements and all estremely 
haairdous suhsiance.s identified under the Kmcrgency Planning and Community Right-to- 
Know Act, and "’other agents vvhich ntay or may not be listed or otherwise identified by any 
Govemnicnl agency" that may cmisc death, injury, or serious property damage in an 
accidental release (Senate Coniinittec on Environment and Public Works, Clean Air Act 
Araendraenu of I9!59, Semite Repirrt No. SIS. !0I st Coiigres,s. I St Session 2 ! ! (1989)). The 
Senate provided further guidance by saying that "tlie release of any substance which causes 
death or serious injury or which causes substantial property damage would create a 
prcsiuTiptioit that .sucit substance is extremely hazardous" (Id.) (emphasis added). 

Reeausc the h.iwird po.sed by a substance depends upon the conditions of use and because 
those conditions may vary greatly, it would be advisable or appropriate (o develop a 
deftnilion that would capture all possible conditions and uses. The EPA has implcnicnted 
the GDC consistent with this intent. EPA has provided ]>o!iey and giitd.'mee on the GDC. In 
particular, in May 2000, the EPA ksued "Guidance for ImplenicniatiDn Of The General 
i>uly Clause Clean Air Act .Section 1 1 2(r)( I )" that discusses the term "extremely h,v?afdous 
sub.slance.“ among alhers. 

2S. A recent news urtieic criticized EPA's handling of the money received from Superfund 
settlement agreemetus, calling them .a "slush fund" with liltlc Iraiuparency or 
iKcounUibilily. 

a. What is El’.‘\ doing to address llicse concerns and increase the transparency and 
accountability for Sti|xrfund special accounts? 

b. Mow do you keep con-sistcncy among the regions, maintain cooperative 
relatiomhip.s with stale regulators, and avoid these problems in the future? 

Resinmsy ; Pursuant to the statutory aiithorhy provided by CERCLA 5 1 22(h)(3), and the 
tenns of specific settlcniem agreements with polciiliully responsible parties, the EPA uses 
special account funds to finance sitc-.spccific CERCE-A response actions at the .site for 
which the .iccoimt vvas established. FuntLs collected under settlements are intended to 
finance future cleanup work at partieular sites over the short and long-term. 

Idle EPA lias made significant efforts to increase transparency of special aecoutiLs, including 
providing nddilional information about special aceounu on the EPA website. Over the past 
several years, the EPA has responded to GAO. OIG. Congressional, public, and press 
inquiries regarding .special accounts, including creating and modify ing its annual report on 
special accounts to Congress in EP.-Vs .annua! "Congressional Justification" in respimse to 
specific requests from the OIG and Ceingre.ss, 

1 he EPA coinlucls .short and long-term planning for the use of funds in individu-ii .sjx’cial 
accinmt-s, and reviews these plrms on .i semi-annual basis to account for any changes to site 
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conditions, resources, eontnsclua! eonsWcratioiis, or other lucturs. The EPA will conlinuc to 
provide infomialion and transparency to our stakehoUters regarding the use of special 
account funds w hile balatsciiig Ihe tseedio maintain conriilciitialily of certain data ms as not 
to jeopardtite future enforcement and procurement actions. 

In tespotwe to the OIG's report, "Improved Management of Stipcriund Special Accounts 
Will Make More Funds Avatlahic for Cleatt-ups” (March 2009), the EPA created the 
Special Accounts Senior Management Committee (Coinniillee), comprised of senior 
ntanagers across the agency responsible for the management and use of special accounts, to 
provide guidance and oversight over the EP.A’s use of special accounts. The Comraittce 
nseets at ictisl semi-annually to discuss the cumrnt status of special accoursls. 

29. One of the mans- problems encountered by the Renewable Fuel Standard (RFS) has been 
Renewable Idemificalion Numbers (RIN) fraud, the generation and sale of RINS that arc 
invalid and are not tied to any renewable fuel actually pRHloccd. Once R!Ns arc found 
ti> be rr.uidiilent, those obligated parties that used the RiNs for compliatscc may have to 
rephec those invalid HINs. In an cfli'il to alleviate RIN fraud ERA cslahtishcd a quaiit.v 
assurance program for verirving the validity of RINS under the RFS. Hovsever. recent 
El’.A enforcement work with the Department of Jnsiice illustrates valid Rl.N generation 
teraaitts a concern, 

a. What compliance monitoring takes place in regard tci the RFS. and sjsedllcaliy 
RfN generation? 

b. Can you tell us ifinst.anccs of KIN fraud are decreasing or incrc.Tsing? 

Response; Ensuring tlic integrils' of the RFS program remains a higll priority (.bribe ERA, 
The program structure includes compliance monitoring itirouch RES .stakeholder 
involvement to monitor the program, a third-party kju.i!ity Assurance Program (QAP) that 
enabies private industry to monitor and help ensure fuel is compliant, and a .sophisticated 
database system llial tracks and monitors renewable fue! credits. Enlbrcement, both civil and 
crimin.il, against those individuals who h.ave iVauduleiiily ptmlueed RfNs, continues to he 
imporltmt to ensuring the integrity olTlie program. Criminal and civil enlbrcement dcter.s 
future fraudulent activity. 

30. era's National Envirwimenliil ftrslicc Advisory Comniittcc has called for stxite plans 
developest under the Clean Rower Rian (CRR) to itsclude resource-intensive analyses on 
environmental Justice (t-ll) effects. At an October 2014 meeting of this Advi.sorv' 
Commiltc*e, Administrator McCarthy suggested the Agency would not include such a 
requitemem with the CRl’, but hinted they may impose this requirement for state 
impletsicnlation plans (SlPs) under the revised ozone National Ambient Air Quality 
Ssandanls (NAAQS). .As you know, stales are stil! implementing the 3008 ozone 

N AAQS and they are now conducting duplicMliv c activities for the 2015 update. ERA 
will be releasing its rule for SIP requirements under the 201S standard tliis falL 
a, Since your ollkc hou,ses EPA's Office of Emiroimienlal Jusltce, what ha,>. been your 
inv olvcraenl in any plans to require slates conduct lU analy,ces? 
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h. Can jou commitment (hat EPA wiH no! require states (o develop a separate EJ 
anal JSCS with their stale plans? If not. under what slatulorj' authorisj- is EPA able lu 
require slates to include this ij pe of analyses? 
c, What is EPA's defifiition of environmenlal justice? 

Res tut use ; The EPA svorks to Hsldrcs^, os appropriate, any disproportionalc impacts ofils 
propraras, policies, and activities on l-J communities m ditected by E,0, 12S9S, For 
eXistnpk*, the agency has mitde significant progress in incorporating EJ considerations into 
our .rulemaking efforts. A number of .stalc.s are also intere.sted in avoiding dispfoponionale 
impacts, and are conducting analyses of their ovsn to identify areas of concern, 

In the recently iinalized iinplcnsemation rule for die 2012 National Atnbicnl Air Quality 
Standard.s (NAAOIs) fof PNJ2-5, the F.PA cncoumged stales to conduct ill analyses and 
include EJ communities in the SIP development process. The agency also made suggestions 
for state.s' coasidcralion regarding where they might target cini!i.sions reductions in EJ 
communities as they tia- developing their aiutinmcnl plans, 

As noted in the question, the EPA intends to release a pro]H>sed rule this fall in which the 
agency will address a r.rnge of implementation requirements for the 201 5 National Ambien! 
Air Ou,i!ity Standards (NAAQS) for ozone, including the nonatlainmcnt area classification 
system, and the liming of State Implementation Plan (SIP) submissions. It will also discuss 
and outline relevant guidance on meeting the Clean Air Act's requirements pertaining to 
attainment deinonstrations, rc-isonablc further progress, reasonably available control 
measures, nonatlainmcnt iicvv .source review, and emission inventorie.s. Other issues 
addressed in this proptrsed rule are the potential revocation of the 2<H)S ozone NAz\QS and 
anti-hacksiiding requirements ih.ti would apply if the 200S KAzkQ.S arc revoked. Similar to 
the PM2,.^ implementation rule, the EPA amicipaies that the propos.'il vvilt not include EJ 
analysis requiremenl.s, but w ill encourage stales to meaningfully engage EJ communities in 
the SIP proces-S and consider addressing ozone precursors in EJ communities wliete 
.appropriate. 

file agency will keep the Committee updated on the status of this proposed rule and can 
address .S]X‘cific questions regtirding the propo.sa! once it ha.s been re!ea.seJ for puhlie 
comment. 

Environmental justice is the fair treatment and meaningful involvement of all people 
regardless of race, color, national origin, or income, willi respect to the development, 
implementation, and cnforeemenl of environmerrtal laws, regulations, and policies, 
tnfomiation on EPA’s environmenlal justice ctTorts can be found at; 
litips:',‘'www,ena eiw.'cnv ironm entaliu stice 


31. til Eebru-ity the ll.S. .Supreme Court issued a slay on implementation of EPA's Clean 
Power Pktn fCPP), Wliile there is no dispute the slay puts a hold on entoreeineiit of the 
CPP, EP.A has maintained it can continue work tovvards implementation and assist slates 
that want to develop compliance plans. 
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a. Given th^i your oiTtcc is responsible for both cnforecmcnl compliance 
assistance, whal level ofconspliancc assistance is s our olTice providing stales 
related lo (he Cl*!*'.* 

h. Aside from the lilselihcKHl that the rule may ultimately get struck down by the 
Courts, why would you dedicate your office's resources on a rule that is in 
sriuarcly no! in effect? is it not a priority for your otitec to enforce and provade 
assistance with active rules? 

c. When rules in she past have been stayed by the courts, what is your office policy 
on providing compliance assistance to entities that want lo move forward 
anywYay? 

Rtstiowse : On February 9. 2016. the Supreme Court slaved the Clean Power Plan (CPP) 
pending judicial review before the U.S, Court of Appeals for the D,C. Circuit and any 
subsequent proceedings in the Supiemc Court, The El’A firmly believes the Clean Power 
Plan tvill be upheld when the courts address its merits because the Clean Power Plan rests 
on strong scientific and legal Ibiindnlions. Tlie stay inearu: that no one h.ts to comply with 
tlie Clean Power Plan while the stay is in effect. During the pendency offitc slay, states are 
not required to submit anything to the EPA. and the EP.-\ will not take nny action to impose 
or enforce any such obligations* 

Since the stay was issued, many stales have said they intend to move Jbrward voluntarily to 
continue to work to till carbon pollution from power plants and .ire seeking the agency's 
guidance nnd assistance. Tlie agency will he providing such assistance, which is not 
precluded by the slay. In ptirtieukar, some states ha\ e asked to nnvve forward with cnitrcach 
and to continue providing support .md developing tools, ineludirig the proposed design 
details for Itie Clean Energy Incentive Program (CEIP). The agency will move forward in a 
way that is consistent with the stay while providing slates the tools they have asked for to 
help address carbon poMution from [mwer plants, 

32 . On June 30, CPA’s proposed Clean Energy Incentive Program (CEIP) was published in 
the Federal Register, the CCIP is a key part of CPA’s implemenl.itiotl of the CJcsm 
Power I’lan (CPPK despite the U.S. Supreme Court’s stay on the CPP. Given that your 
office participates in regulatoty workgroups lo provide input on implementation and 
eomplinnee for developing actions, what advice did vour oUice provide on the proposed 
CEIP? 


Rcvminvc : EP.A's Office of enforcement and Compliance .■kssiirancc particip.itcd in the 
workgroup, led by llie Office of Air and Rndi.ilion. which developed the CEIP piropos.il. 
OECA’s input Is refieeted in the proposal that was released in June 2016. 

33. .-kt the hcan'ng I tusked you about former CPA Region 6 Administrator Dr, .-M 

Armendariz's 2010 remarks to local business and government leaders in which he said 
El'A’s "generul philosophy" on enforcement is to ”crucily’' and "make e.'tamplcs” of oil 
and gas campanics. Since his resignation, has your office done any review of 
enforcement actions authorized by Dr, ,Amiendarij:'i’ 
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Hr<iH>mc: As you arc prokibly aware. Dr. Armcfldarii' acknowledged in Z012 sliat his 
2CM 0 remarks, which were made shortly after his a|tj»!nitnem as Region VI Regional 
Adniinislrator in late 2009, did not refl ect (he cfTorts by Region VI to address fsolcnlial 
violations of the nation's env ironnientat laws during his tenure, (■■iirtbcr, both the EPA 
Adrainislrator and the White House also stated that that the 20 10 remarks were an 
iiiacetinne eharttctcri ration of the work that EPA docs. In addition, because OHCA meets 
rcgulitrly with all regional enforcement managers throughout the year to review each 
region's ongoing and planned enforcement activities, .as well .as with the Dcptinment of 
Justice on civil judicial m.atlers. n separate review of Region Vi's enforcement actions was 
not nccessttry. 

34, Mr. Don Clruhc from Durant, OK. sells .small engines nitd his htisiness is being hanned 
hy the fact lh.at the Office of Enforcement and Compliance i.s not fully enforcing 
relevant air emissiotis standards. Mr. Citube sj>end.s alxtut 525,000 every two ye.irs 
getting his engine cmission.s lab tested and certified per the EP,-\ requirements, When 
OBCA fails to enforce the regulations on the books, he cannot compete mid the bad 
actors in the field arc rewarded. Con you folfovv-up regarding Mr. Gnibe's cotnplainf? 
What is the penalty for importers who sell sni.i!! engines in this country that do not 
comply with air emissions st.andards? 

|{wi>onsc : The l-P.A i.s acliv ely enforcing the Cle.in Air Act requirements for small ga.solinc 
engines. Tliis inciudes inspections and civil penalty actiom for cngine.s being illegally 
imporlcd into the country'. On matters concerning impt'rlalicms. the E.iPA works in close 
collaboration with the U.S, l>cp,trtmcnt ofCusloms and Border Protection, Resolved 
enforcement etwes arc found at: hltp,s:','wvvAv.cpa.gov.'enforeement,'clcan-air-act-vehic!e-and- 
cngitic-enrorecmcnt-casc-n;solution.s. The Act. ms adjusted for inflation, provides for 
maxiinum civil penalty of just over 544.000 for each engine th.n is imported in violation. 

ihe tiPA ll,as Spoken with Mr. GniK' numcrou.s limes and provided appropriate information, 
However, consistent vviih EP.A policy, the agency did not provide inforTn.ition on 
pro-spcctive and ongoing enforcement eases. 

35. Continemal Carbon Company (CCC) is one of five companies that produce carbon black 
in this country. In Fehniivry. the company entered into a now public eon.scnt decree with 
EPA under the explicit expectation dun all otlicr producers of carbon b!.tck would be 
held to the same standard. Over the past lew years the company spent SS to 1 0 million 
on legal fees and n couple thousand man hours obtaining data, filing reports and 
interacting with EPA ,ind DOJ ju.st to get to die decree. To date, only 2 oflhc 5 
cotnpanics h.ive been required to make die resulting types oflechnoiogy investments. 
From June 2S stalT phone call with CCC President; “We are not and have never been 
oppo.vcd to reducing emissions at our faeilitics ... vve simply rcque.st indiLvtry standards 
are applied in ii fair and consistent m.anner.” Why did lilhA choose to pursue an 
enforcement initiative instead of a forma! rulemaking ilThe net result, insUiiling 
emission control tccimolngy. i.s the same? Whnl is EPA doing to ensure imported 
carbon black, jwrltcularily from Russia imd China, arc held to the .same envirotsmenta! 
standards die .'Cgcncy i.s enforcing upon domestic producers? 
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Roimidvc : like I kPA ha-i an otigoirsg inUialivc to bring all of the carbon black conip:uiies 
ajK'rating facililics in the U,S. back into compliance wUli (lie New Source Review 
provisions ol'ihe Clears Air Act. 


Senator Uountls 

t, Ms, Ciilcs, a! the henring i requested an inventory of the Agency's infomnalion recpicst 
letters submitted under Section 1 14 of (he Clean Air Act for the Iasi ten years. IMeasc 
provide such irivcntorj' to the Committee and specify the following; 

a, The date Section 1 ! 4 request was sent; 

b. Ilie NAICS cwJe ;imi city and state location for the recipient; 

e, The title and olllce of the authorizing f-l’A ortieial; 

d. Ihe deadline for response; 

e. The ba.si.s for the letter, including the specific Clean Air Act provision (other than 
Scetiou 1 14) and regulation, under which the information vsa.s being .sought; 

f. W'hcliKr the relevant State cnvironmeiuat agency was provided a copy of the 
Section 1 14 request upiui its i.ssuanee; 

g. Whether die relevant Slate environmental agency was provided a copy of the 
inlbnnation obtained in response to the Section 1 1 4 request; 

h. Whether the recipient of the Section 1 14 request claimed any infomiattcin 
prov ided to fil'.A as confidential business infonnation or trade secret; 

i. Whether nPA provided accc.s.s to the information obtained in re.sjHtrise to the 
Section 1 1 4 requc.sl to any tliird-party, including an iiPA contractor; 

j. Any siibscqueiil Agency enfurcemem aclion(s) taken against the recipient aji a 
re.sull of such letter, including penalties and'or fines or noticc.s of violation based 
on the information obtained in re.sponse to the Section 1 14 request, the date such 
action was taken; and 

k. Any subsequent Agenct' regulatory aciion(s) which were based, in whole or in 
part, on inform.ition obtained in tespon.se to ibe Section 1 14 request, 

Hesnonse : Scx'tton 1 14 of the Clean Air .Act (C.A.A) provides the El’.A with authority to gather 
inlbnnation to assi.sl the agency in iinplemcniing the Act, which includes developing regulations 
and detenniriitig eonipliancc at specific facilities to protect public health and the environment. 
Hie agency uses C.AA Section 1 1 4 letters to iuvestigale concerns th.it ni;iy require attention and 
the responses to these letters are evahiaicd to dctcmiinc if funher action is needed. Because these 
kilcrs lire not uniformly reported in a centralized system, tlic agency is not able to provide the 
detailed inventory requested. 
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Senator Rounds. Thank you for your testimony. 

Senators will now have 5 minutes each for questions. I will 
begin. 

I appreciated your comments with regard to the cooperative ap- 
proach with States, and specifically I would like to focus on Section 
114. The EPA has increasingly issued requests for information 
from regulated entities under the Clean Air Act Section 114. These 
requests sometimes inform future regulatory actions and, in other 
cases, lead to enforcement action. 

Despite the inherent principle of cooperative federalism in the 
Clean Air Act, the EPA Headquarters submits these requests with- 
out including its State partners, who are most familiar with the 
regulated entities. Do you think this practice is consistent with the 
principle of cooperative federalism in the Clean Air Act, and is 
there any reason not to include State regulators on such cor- 
respondence, and would you consider including these State regu- 
lators on such correspondence moving forward? 

Ms. Giles. Thank you. Senator. Thank you for that question. As 
you point out. Section 114 is the authority that Congress gave to 
EPA to collect information to look for potential violations, so we 
use it for that purpose. I am not aware of the increasing use that 
you reference, but we do, and have, consistently used that author- 
ity to collect information about potential violations, and we also do 
routinely share information with States about what we know about 
violations or issues of concern, and they, likewise, share informa- 
tion they have with us. 

Senator Rounds. It is interesting that you bring up the fact that 
there is a concern as to whether or not there actually is an increas- 
ing use of it, and I am just wondering who is accountable for keep- 
ing the records of who does receive these letters and the purpose 
of the requests. 

Ms. Giles. We use 114 authorities when it is appropriate to re- 
view specific concerns that we may have about compliance. I am 
not aware that we separately track them, but we are careful to use 
them just in those instances where we have a reason to believe 
that there is a concern that requires attention. 

Senator Rounds. Would there be any reason why we shouldn’t 
be able to keep track of the number of 114 requests that are made 
and their outcomes? Seems to me to be a reasonable metric to keep. 

Ms. Giles. Well, we do track, of course, the cases that we bring, 
and Clean Air cases very frequently are based on information we 
gain from 114 letters. 

Senator Rounds. Do you think that there is someone that keeps 
track of the number of 114s? I would just ask for the record if you 
don’t know if there is, could we get you to followup with the Com- 
mittee and find out whether or not there is someone responsible for 
keeping track of the 114s? And, if not, is there any reason that you 
could think of why we shouldn’t be keeping track of the number of 
inquiries made to the 114 process? 

Ms. Giles. I am not specifically aware of a separate record that 
is kept, but I would say each enforcement team and regional office 
is responsible for ensuring the appropriate use of Section 114 let- 
ters. I would be happy to look into that further and get back to you. 
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Senator Rounds. It would be very interesting to find out the 
number of 114s. As you say, if there is a perception out there that 
the 114s have increased, and you are not sure if they have, it 
would be a fact one way or another that would be useful to have 
in front of us for these purposes. Fair enough? 

Ms. Giles. I will look into that and get back to you. Senator. 

Senator Rounds. OK, thank you. 

How does the ERA justify the use of 114 letters to require opera- 
tors to require a lengthy and rather expensive design evaluation 
that are not expressly required by current regulations? Isn’t this a 
backdoor way of requiring the industry to change its operations 
without a transparent public rulemaking process of notice and com- 
ment? 

Ms. Giles. Thank you. Senator. The 114 authority does allow 
EPA to ask facilities to collect information about emissions or other 
relevant information to determine if there is compliance. It is not 
for the purpose of rulemaking; it is for the purpose of determining 
if there is a pollution problem that requires enforcement attention. 

Senator Rounds. Thank you. 

Senator Markey. 

Senator Markey. Thank you, Mr. Chairman, very much. 

Over the last 6 years your office has seen a 9 percent decrease 
in funding and a 17 percent reduction in your work force. Your re- 
sponsibilities have not decreased over the last 6 years; you still 
have the same statutory and regulatory responsibilities. So you 
have been really asked to do more with a lot less over the last 6 
years, is that correct? 

Ms. Giles. Senator, that is certainly correct. We have, along with 
the rest of the Agency, struggled with declining budgets. 

Senator Markey. And how is that working out? 

Ms. Giles. Well, we have made every effort to innovate, as both 
of you mentioned in your opening remarks, to innovate to make 
sure that we are making use of new technologies to find the most 
serious pollution problems, and we direct our enforcement atten- 
tion to the most serious situations. 

Senator Markey. Well, let me ask this. A report released this 
week by the National Resources Defense Council states, “At State 
and Federal levels, resources for the enforcement of the Safe Drink- 
ing Water Act have been decimated by poor funding and bureau- 
cratic indifference.” Overall, do you agree with the NRDC rec- 
ommendations to strengthen drinking water enforcement and ad- 
dress environmental injustices? 

Ms. Giles. We certainly agree that drinking water compliance 
and enforcement is at the very top of the list for EPA’s priorities, 
and we know that the States feel the same way about it, and we 
are heightening our attention to this important topic and appre- 
ciate the input of organizations like NRDC drawing more attention 
to it. 

Senator Markey. Well, it turns out that, in 2015, enforcement 
actions have been taken on only 11 percent of the 8,000 violations 
of regulations designed to ensure that our drinking water is free 
of dangerous levels of lead and copper. Might the cuts in your 
budget and work force be partially responsible for the limited en- 
forcement actions? 
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Ms. Giles. Senator, I am not really sure where NRDC got their 
numbers. I can tell you that, in 2015, which is, I think, the year 
that they were focused on in their report, there were about 6,000 
enforcement actions for drinking water taken across the Country, 
primarily by States, to address concerns about drinking water com- 
pliance. 

Senator Markey. How about the EPA? 

Ms. Giles. EPA takes a much smaller number because we have 
an oversight role, primarily, with respect to drinking water. I think 
we had somewhere over 100 enforcement actions for drinking 
water. 

Senator Markey. So what additional actions are you taking at 
the EPA in order to oversee this Flint mess at large across the 
whole Country, community after community, and are reporting 
that they have the same problem? 

Ms. Giles. Well, specifically with respect to Flint, as you men- 
tioned, EPA did issue an enforcement order back in January, and 
we are working closely weekly, daily with the city of Flint and the 
State of Michigan to return that system to acceptable condition. I 
am pleased to say we are making good progress, but we are going 
to stay at it until we make sure that system is in good shape. 

Senator Markey. So, when you look at Flint, you are looking at 
a disadvantaged community. They obviously need a lot of help in 
order to make sure that these issues get resolved. It is not always 
a disadvantaged community. Woburn, Massachusetts was a good 
example of the community that had just been ravaged by indus- 
tries, Monsanto, W.R. Grace and others, just using the land and 
the water as a dumping ground for TCE. By the way, under TSCA, 
the EPA just might be able to ban TCE in the years ahead, so that 
is about a year wait, but hopefully TSCA will make that possible. 

So, can you talk a little bit about how disadvantaged commu- 
nities need a little bit more help from the Federal Government is 
they are going got be able to deal with these environmental issues 
that endanger their children? 

Ms. Giles. Senator, thank you. We totally agree that the over- 
burdened communities in America require our attention and they 
need to know we have their backs, so that is what our EJ 2020 
agenda that is out for public comment now is designed to accom- 
plish, to make sure that we are focused in rulemaking, permitting, 
enforcement, cleanup, and in our science on addressing the ques- 
tions that these communities struggle with. 

Senator Markey. I just want to say, Mr. Chairman, through you 
to Chairman Inhofe, that I actually called Ann Anderson last week 
to tell her that we had overhauled TSCA and that this chemical 
which was the principal culprit in giving her son leukemia, and 
other children in that neighborhood, was now going to be poten- 
tially regulated and potentially banned under this new law. 

And she obviously, 40 years later, because of the incredible cour- 
age which she showed and resourcefulness, the Government had 
failed her, she had to do it by herself to do this epidemiological 
study of her own neighborhood. Ultimately Superfund got created 
because of her story, and that ultimately became a movie called A 
Civil Action, a famous book called A Civil Action. But that plus 
Love Canal kind of led to Superfund being passed, and now on the 
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Superfund site out there we have a lot of industrial development, 
but we also have the Jimmy Anderson, named after her son. Trans- 
portation Center. 

So that is a good example of where public sector investment or 
oversight then led to economic development that now serves the 
long-term best interests of the community of Woburn. So there is 
a good enforcement action that turned into something that was eco- 
nomically much more beneficial for that community. 

Thank you, Mr. Chairman. 

Senator Rounds. Thank you. 

Senator Inhofe, in this case Chairman Inhofe, I just would like 
to add that Senator Markey earlier had indicated the success that 
you clearly had the responsibility for with regard to the creation 
and the upgrade of TSCA, and also your success the other evening 
in the brownfields; and I would also like to add my congratulations 
to you for this bipartisan effort as well. 

Senator Inhofe. Well, this was a huge joint effort, right? 

Senator Markey. Thank you for saying that, because I was prais- 
ing you behind your back. 

Senator Inhofe. Oh. 

Senator Markey. On brownfields and TSCA. 

Senator Inhofe. Well, I certainly forgive you for that. 

[Laughter.] 

Senator Inhofe. Let me get back, Ms. Giles, to something the 
Chairman was talking about on the 114s, because we have heard 
from people that the oil and gas companies, that these are used to 
pressure them to curb and monitor methane emissions before the 
EPA has even issued a methane rule for the industry. Now, are you 
contending that these are not enforcement letters, but they are, I 
think you said, informational letters? 

Ms. Giles. Thank you. Senator Inhofe. Yes, 114 letters are for 
the purpose of collecting information, they are not enforcement ac- 
tions. 

Senator Inhofe. So would you confirm that they are not tar- 
geting methane, let’s say, in future consent decrees? 

Ms. Giles. I am not aware of the specific matter that you are re- 
ferring to, but Section 114, that section of the statute, does give 
EPA the authority to ask companies for information about pollution 
and emissions as we are looking into the potential violations that 
may be occurring. 

Senator Inhofe. We all talked about and made our own com- 
ments about what happened in Paris and the President coming up 
with a commitment that he would be reducing C02 emissions by 
between 26 and 28 percent by 2025, and then we made an effort 
through every group we could find, including the EPA, to deter- 
mine how he is going to do that and we haven’t been able to find 
anyone who has any idea. 

In fact, I don’t think it can be done. I don’t think he does either. 
But it appears that your office stepped up enforcement of VOC 
emission requirements against the oil and gas sector, and the 
chairman commented, as a backdoor effort for the EPA to cut 
greenhouse gas emissions. 

Now, the question I would ask you is have you been pressured 
or do you have any kind of a mandate to reduce greenhouse gas 
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emissions through enforcement against utilities and the oil and gas 
industry to help the President meet these climate commitments? 
Has that happened? 

Ms. Giles. No, it hasn’t. Senator, I think what you may be refer- 
ring to is some enforcement work that EPA has done with respect 
to VOC emissions, as you mentioned, from the oil and gas sector, 
which is with respect to existing laws that have long been in effect, 
and deal with pollution issues in some communities that are quite 
significant in the formation of ozone as a result of some of these 
industries. 

Senator Inhofe. In a broader perspective on your regulations 
that you are in the process of doing, have you been talking to the 
Administration about seeing what regulations can be adjusted or 
changed or put forth that would help them meet these require- 
ments? In other words, nobody knows how he is going to get to a 
26 percent reduction, and I am if you have had conversations with 
them saying, through the regulation, what can you get done. 

Ms. Giles. Senator, the Enforcement Office doesn’t write regula- 
tions, so I am not aware of what conversations 

Senator Inhofe. So you haven’t had conversations. 

Ms. Giles. I personally have not. 

Senator Inhofe. You know, it wasn’t long ago that A1 
Armendariz made the statement, when he was talking to a bunch 
of subordinates, that, you know, what we have to do to the oil and 
gas industry is the same thing that the Romans did when they 
went through Turkey; they went into various small villages, cru- 
cified the first four people, get their attention. And we actually got 
the wording that he used on that, and after that happened he was 
let go. 

What is your evaluation of a comment like that, that a man who 
is working for the EPA, making to subordinates and going after a 
particular industry? 

Ms. Giles. I would disagree with that comment in the strongest 
possible terms. I do not agree with what he said and I disavowed 
it in public at the time. 

Senator Inhofe. If that is the case, why is it you praised him for 
it when you wrote him a letter saying, I just want to say how im- 
pressed I am at the terrific work the region did in the range order, 
what specifically he was talking about at that time. Great job. 

Ms. Giles. Senator, the comment I was making to him was with 
regard to a specific enforcement action, it was not with respect to 
his comment. 

Senator Inhofe. Well, it was a terrific job, and this was right 
after he did that. 

Ms. Giles. I don’t believe it was after he said that. 

Senator Inhofe. Oh, yes it was. The date was specifically the 8th 
of December 2010. And it was the spring of 2008 that he made the 
statement. 

Ms. Giles. Thank you for refreshing my recollection. It may have 
been after he made that comment, but it was not after I knew 
about the comment that he had made. 

Senator Inhofe. Thank you, Mr. Chairman. 

Senator Rounds. Senator Sullivan. 

Senator Sullivan. Thank you, Mr. Chairman. 
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Administrator Giles, good to see you. I am appreciative and I al- 
ways think it is important to emphasize that everybody on this 
Committee certainly is focused on making sure we have the clean- 
est air and cleanest water in the Country; certainly something that 
is a big issue in my State, in Alaska, where we do have some of 
the most pristine environments and clean air. 

One of the things I have raised on the Committee a lot is my con- 
cern about legal issues where I think the EPA is not following the 
law. I think it is not just us, but it is frequent court cases. And 
it also relates to the area that you are in charge of in terms of en- 
forcement and compliance. 

I want to talk a little bit about the summer of 2013 in Alaska. 
Are you familiar with what happened in Chicken, Alaska during 
that summer? 

Ms. Giles. Generally, yes. 

Senator Sullivan. So that was when I think it was seven armed 
EPA agents, rifles, body armor, several ATVs, made a raid. Any- 
thing less than calling it a raid on a plaster mining operation, of 
a bunch of Alaskans who were out plaster mining, looking for 
Clean Water Act violations. The State of Alaska did an extensive 
report on that and one of the things you talked about, working 
closely with law enforcement, they said that there was actually 
very little coordination with law enforcement when you came in, 
scared the living daylights out of a bunch of Alaskan miners look- 
ing like, you know, the U.S. Army as opposed to the EPA. 

Have you learned any lessons on coordinating better with State 
officials on something like that? The Governor’s report in Alaska 
said that there could have been a terrible tragedy, terrible acci- 
dent; a bunch of EPA enforcers coming in, rapid raid. You said that 
you are focused on working closely with law enforcement. What 
have you learned from that raid? 

Ms. Giles. Senator Sullivan, thank you for the question. As you 
know, the Governor’s special council did do a review of that situa- 
tion and found that the investigation was done professionally and 
courteously; and I would add not just by EPA, but 

Senator Sullivan. Oh, I don’t think so. Did you find any viola- 
tion of the Clean Water Act in that investigation? 

Ms. Giles. The information that was found was turned over to 
the State and to the prosecutors for their evaluation. 

Senator Sullivan. The answer is no. There were no Clean Water 
Act violations in that raid that was conducted. 

How much does EPA spend on training your officials, your 
agents, in terms of high-powered military weapons and arms train- 
ing? 

Let me get to just a more direct question. When EPA started out 
for the first 20 years, you did not have armed agents. Why do you 
believe you need armed agents now, when in your initial 20 years 
you didn’t have armed agents? Why do you need armed EPA agents 
now? You spend millions of dollars on training, weapons, bullets. 
Why do you need that? 

Why can’t you rely on, for example, if you go to Chicken, Alaska, 
why can’t you rely on the State troopers to work with you for co- 
operation and coordination, so they can go in, if you think it is dan- 
gerous? Why is EPA spending so much money on having armed 
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agents, when the first two decades of your Agency’s existence you 
didn’t have that? 

Ms. Giles. Senator, the reason that was sought and the reason 
that Congress decided to give that authority to EPA was because 
the mechanism that was working up to that point was not working 
now. President Reagan is the president who specifically sought that 
authority. In his signing statement he said, I am pleased to sign 
this bill into law because it contains the explicit law enforcement 
authority for the Environmental Protection Agency, which this ad- 
ministration actively 

Senator Sullivan. Well, my first amendment as a U.S. Senator, 
my first bill was actually to disarm the EPA, because I don’t think 
you need the weapons. I think it would force you to actually cooper- 
ate, which you didn’t in the Chicken, Alaska case, with local law 
enforcement, and to have them be in charge of any kind of weapons 
in terms of any kind of dangerous mission. I still think that the 
vast majority of Americans don’t know that we have had a dra- 
matic increase in the arming of our Federal bureaucracy. 

I am someone who is a strong Second Amendment supporter. I 
believe in an armed citizenry, but I don’t believe in an armed bu- 
reaucracy. And I think that I am going to continue to work with 
my colleagues here to throttle back on this area of the Federal Gov- 
ernment’s increasing power to arm Federal agents. I think the EPA 
has not shown that it needs these weapons, and I think that is 
something that the Chicken, Alaska raid in particular dem- 
onstrated. 

Let me turn to the Gold King Mine site issue. If a private com- 
pany had released 3 million gallons of contaminated water into a 
river, would your office have charged them criminally or brought 
civil or criminal charges to a private company that did something 
like that? 

Ms. Giles. Senator, the law and enforcement distinguishes be- 
tween the company who makes and releases pollution and the enti- 
ties that are trying to respond and cleanup pollution that other 
people created. So, in the case of EPA’s action in Gold King, we 
were acting as a responder, trying to prevent releases of pollution 
that were left there by others. 

Senator Sullivan. The EPA Administrator told us in a Com- 
mittee hearing that she would hold the EPA to a higher standard 
that a private sector company. There have been numerous in- 
stances where the EPA has actually criminally charged people who 
accidentally, not on purpose, polluted rivers with much less 
amounts of pollution. 

Why has nobody in the EPA ben held liable, been criminally 
charged? The EPA administrator told this Committee she would 
hold the EPA to a higher standard, and yet nothing has happened. 
And if a private sector company did this, it is likely that the CEO 
or some members of that company would actually be in jail right 
now. 

You have not demonstrated any commitment similar to what the 
EPA administrator said she would do, which is hold EPA to a high- 
er standard than the private sector. How come that has not hap- 
pened? 

Ms. Giles. I totally agree. Senator. 
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Senator Sullivan. You agree with what? 

Ms. Giles. I agree that EPA is responsible and that we should 
hold ourselves to the same standard or higher that we would ex- 
pect from a private party. 

Senator Sullivan. Then why has that not happened and people 
have gone to jail for doing something less than you did? 

Ms. Giles. In the event of a response action, if somebody causes 
a spill, as part of a response action, not pollution they created, we 
generally do not assess fines or pursue them for violations as you 
are discussing here. We do that in the case of someone who creates 
the pollution and is responsible for releasing it. 

Senator Sullivan. Didn’t you create the pollution and release it? 

Ms. Giles. We did not. We were responsible for the release. The 
pollution was not created by EPA; we were attempting to remedy 
the pollution that was left there by someone else. 

Senator Sullivan. But for the EPA’s action that day, would the 
Animus River have been polluted? 

Ms. Giles. I totally agree we are responsible for that. And what 
we expect from private parties when they are in that situation, if 
they are doing a response action and they make the situation 
worse, we expect them to fix it, and that is what EPA has been at- 
tempting to do. 

Senator Sullivan. But no one is civilly liable or going to jail, as 
has happened in the past. 

Ms. Giles. EPA does not typically assess penalties or pursue en- 
forcement actions other than to get response parties to clean up the 
mess that they made, and that is what EPA is taking responsibility 
for doing, which we should do. 

Senator Rounds. I think what we will do is just in terms of since 
there are just a few of us here, I think we are going to try to do 
one more round. We are going to limit it to 3 minutes per senator, 
and we will roll on through, and I will begin. 

I have a specific question concerning the followups on the inspec- 
tions. When the EPA conducts an inspection on facility, what are 
the policies and guidelines that the EPA follows in order to keep 
in communication with the facility and report the results of the in- 
spection in a timely fashion? If there such a thing as an average 
time that it takes to report the results of an enforcement action to 
an inspection facility, what is it? Do you keep track of that? What 
should be considered timely for a followup response? 

Ms. Giles. We do. Thank you. Senator. We certainly do attempt 
to respond and communicate in a timely way with the facilities, all 
the way from talking to them at the time when the inspector is 
there through what subsequent action may be appropriate; and I 
would say the time for that probably varies quite a bit by the ex- 
tensiveness of the inspection and the seriousness of the issues 
found there. 

Senator Rounds. If the EPA delays reporting the results of an 
inspection to a facility, what recourse does a facility have to get a 
more timely response from the EPA? I think you probably under- 
stand the reason. You inspect a facility; there is a threat of an en- 
forcement action, clearly, with the inspection; there is a concern 
about whether they get a clean bill of health or whether they have 
to look at defensive actions coming in the future. It seems to me 
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that there ought to be some kind of a timeframe in which the EPA 
should have a responsibility to at least let the organization know 
whether there is going to be an enforcement action that they are 
going to be following. 

Ms. Giles. Yes, Senator. I would agree that it is important for 
us to stay in communication with the facilities, and we do certainly 
support and encourage folks in doing that. Any facility that does 
not think that they are getting information in a timely way, we 
would certainly hope they would call us, and we would make an 
attempt to communicate with them at that point. 

Senator Rounds. When you do the enforcement actions, do you 
communicate with your partners, the States in this particular case? 
And at what point does the communication with the State begin, 
or is there a process that you have in place within policy that di- 
rects that communications begin once again with the State, or are 
you in communication with the States during the entire time? 

Ms. Giles. Senator, thank you. Yes, the regions have regular 
communications with their State counterparts in the different com- 
pliance programs, and that varies from weekly to monthly to quar- 
terly, and the purpose of those is to share information, what the 
States know, what EPA knows, and to see if we can reach joint de- 
cisions about what the best way of proceeding should be. 

Senator Rounds. What about in cases where you have specific 
enforcement actions that at least an inspection has been done with 
a facility? Is there any way for communication with the States? 
Would the States know what is going on with the activity that you 
brought or that you may bring with a facility within their jurisdic- 
tion as well? 

Ms. Giles. I think. Senator, generally the regions do have that 
communication with States around inspections that they are doing 
and what they have found, and, likewise. States share with EPA 
information that States have about pollution problems and compli- 
ance issues and discuss the best way to approach them. 

Senator Rounds. Thank you. 

I will just say earlier I had requested the information concerning 
the number of 114 requests, and what I will put into my official 
request will be that you just simply look at it over a 10-year period 
of time, over the last 10 years, including the most recent data that 
you might have. And we will extend you a formal letter on that, 
OK? Thank you. 

Senator Markey. 

Senator Markey. Thank you, Mr. Chairman, very much. 

May I ask, Ms. Giles, if EPA’s special agents have ever been at- 
tacked or killed as they are in the line of duty in enforcing the law? 

Ms. Giles. It is unfortunately the case that EPA agents who are 
executing search warrants or arresting people for serious environ- 
mental crimes have been assaulted, and it also happens, unfortu- 
nately too frequently, that the agents find significant quantities of 
firearms in these locations. So having a sidearm is a standard piece 
of equipment for any law enforcement officer, and we do the same 
at EPA, along with, of course, the training and the requirements 
that they follow the rules. 

Senator Markey. And I think that is very appropriate. These are 
crimes, in many instances, that the EPA is investigating, and those 
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who have committed these crimes, or alleged to have committed 
these crimes, could have guns themselves. 

So to send an EPA law enforcement officer into a situation with- 
out a gun, while there could he a gun on the other side of the door, 
I think would basically differentiate an EPA enforcement officer 
from every other enforcement officer at every other level of govern- 
ment in the United States. And we know that the person behind 
the door could have a gun. 

We know that there is no law that if you are on a no-fly terrorist 
list that you can’t buy a gun in the Unites States. We know that 
people can buy guns in gun shows without having gone through a 
background check. We know that people can go on Instagram and 
buy an Instagun. 

So we know that we don’t have all the safeguards that are in 
place, and yet why should we say to an EPA enforcement officer, 
when there have been officers which have been attacked in the 
past, that they can’t have a gun to protect themselves? Not to use 
it in an arbitrary way, but at least to have that kind of protection, 
which I think each law enforcement officer in our Country is enti- 
tled to. 

So I just think it makes no sense to have everybody else in 
America be able to buy a gun because of all the loopholes that we 
have, and that the only one subgroup in the whole Country that 
would not have a gun would be actually a law enforcement officer 
for the EPA. It just doesn’t make any sense whatsoever, given the 
fact that they are in fact enforcing the laws of the United States 
of America. 

So I would just like to put a good word in for those EPA special 
agents who are risking their lives every time they knock on a door, 
every time they are investigating a crime. The consequences for the 
person that they are investigating could be quite severe and, as a 
result, a reaction to an EPA special agent could be something that 
is life-threatening. So I just want to put in a good word for all 
those people who are out there and work every day for us. 

Ms. Giles. Thank you. Senator. They greatly appreciate that. 

Senator Markey. Thank you. 

Senator Rounds. Senator Sullivan. 

Senator Sullivan. So, Administrator Giles, I want to go to an- 
other issue. I talked about the frustration of the Animus River ex- 
ample. I think that there is a sense, certainly in my State, of a do- 
as-I-say-not-as-I-do approach to some of the EPA enforcement, and 
I have raised this issue a number of times in this Committee, but 
you mentioned earlier a statement by a senior EPA administrator 
that you said you immediately disavowed. 

On the eve of the EPA vs. Michigan case, where EPA Adminis- 
trator Gina McCarthy was asked if she thought that the EPA was 
going to win that case in front of the Supreme Court, she said she 
was confident that the EPA would; and then she said, “But even 
if we don’t win, it was 3 years ago. Most of them,” meaning all the 
companies and private sector businesses, “are already in compli- 
ance. Investments have been made and we’ll catch up. We’re still 
going to get at the toxic pollutions from these facilities.” 

Do you see a problem with that statement and do you disavow 
that statement? I mean, I find that statement to be remarkable be- 
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cause, in my view, it ignores the rule of law. It is essentially say- 
ing, heads, we win, tails, we win; it doesn’t matter. Do you under- 
stand why a statement like that from the head of the EPA brings 
so much frustration to the average American who is trying to com- 
ply with the law, the average small business? 

Do you disavow that statement from the EPA Administrator and 
do you understand why — as you probably know, that statement has 
been quoted all over the Country. People were shocked when they 
heard her say that. Do you understand why people were shocked? 
First of all, do you disavow that statement by your boss? 

Ms. Giles. Senator, are you referring to the mercury toxic stand- 
ard? 

Senator Sullivan. I am referring to the quote that the Adminis- 
trator made on the eve of the EPA vs. Michigan Supreme Court de- 
cision, which the EPA lost, by the way. 

Ms. Giles. Well, from an enforcement perspective, what I can 
tell you is when rules become final, companies do make progress 
toward complying with them, and if rules are overturned many 
years later, many companies have already gone a long distance to- 
ward compliance. 

Senator Sullivan. But it seems to me that she has that as part 
of EPA’s strategy, kind of like it doesn’t matter whether we were 
right or wrong on the rule because the companies had to comply. 
Do you understand why that makes people frustrated? Do you want 
me to read the quote again? 

Ms. Giles. No, Senator. I understand what you are saying, your 
frustration 

Senator Sullivan. No, it is not mine. I would say it is probably 
millions of Americans who are frustrated with that approach to the 
law and regulations by the EPA. 

Ms. Giles. Well, it certainly is the case that sometimes it takes 
quite a while for judicial cases to come to conclusion, and, mean- 
while, companies do comply with the laws, has been my experience. 

Senator Sullivan. But you don’t understand why a statement 
from the head of EPA just like I read would make a lot of Ameri- 
cans very frustrated with how Federal agencies, particularly yours, 
operates? You don’t get that? 

Ms. Giles. I think the Administrator is expressing her view and 
confidence about the outcome of that litigation. 

Senator Sullivan. No, actually, she wasn’t. I mean, I am fine 
with her saying that she thinks they are going to win; she has good 
lawyers. That is fine. That is actually a strong statement from the 
EPA Administrator. That is expected. That part of her statement 
is fine. It is the part of her statement that says, “But even if we 
don’t win, it was 3 years ago. Most of them are already in compli- 
ance. Investments have been made. We will catch up.” That is real- 
ly, even if we lose, we win. Like there is no way to lose. 

Ms. Giles. Senator, I think it is a statement of fact that many 
companies had made investments to comply with the regulation. 

Senator Sullivan. Oh, I know it is a statement of fact, but I am 
just asking you do you understand why that frustrates people. Can 
you see it? Can you sympathize with the small business person 
who fought that, thought it was illegal, and then the Supreme 
Court came out and said it was illegal, and then the head of the 
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EPA says, hey, too bad, it was illegal, but you already had to pay 
for it; good luck. Do you see how that makes people frustrated? 

Ms. Giles. I think I am getting pretty far out of my zone in en- 
forcement and regulations. 

Senator Sullivan. Well, that is enforcement. That has a lot to 
do with enforcement. 

So you don’t see how that frustrates people. No sympathy there? 

Ms. Giles. It is not a matter of not sympathy. I think it is a 
statement of fact, which is a correct statement. 

Senator Sullivan. Thank you, Mr. Chairman. 

Senator Rounds. Thank you. 

Before we close. Senator Barrasso was not able to be here. We 
have three separate subcommittees that are all meeting at the 
same time and Senator Barrasso asked that I highlight the prac- 
tical recommendations for improving the partnership between your 
office and State regulatory agencies. 

The Wyoming Department of Environmental Quality submitted, 
in October 14tli of 2015, a letter to your office, of which I have a 
copy here that I will enter into the record, and I understand that 
the Wyoming DEQ has not yet received any response or outreach 
from your office on this letter. In the letter, I would like you to 
check and see what the followup was. 

If they have received it, if they have reviewed the recommenda- 
tions that the Department of Environmental Quality in Wyoming 
has made, and if I could get from you a response back in writing 
once you have had a chance to find the letter and so forth. If you 
would agree to make sure that we get a copy of the response that 
you would expeditiously followup on and get back to the Wyoming 
DEQ. 

Ms. Giles. Certainly, Senator, I will look into that. 

Senator Rounds. Thank you. 

Senator Markey, thank you once again for this participation. 

I would like to thank Ms. Giles once again for your participation 
in our meeting today. 

I think it is important that we get in and we ask the questions 
and we get the followup and so forth, and at least share some of 
our thoughts, frustrations on both sides of the aisle in some cases 
with activity. But, nonetheless, I think it is important that we con- 
tinue with these oversight hearings and, once again, I want to 
thank you for attending today. 

The record for this meeting will be open for 2 weeks, which 
brings us to Tuesday, July 13th. This hearing is adjourned. 

[l^ereupon, at 3:35 p.m. the committee was adjourned.] 
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